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INTRODUCTION 


In  1968-9,  a  new  Assessment  Act  was  enacted  by  the  Province 
of  Ontario.  One  of  the  more  important  provisions  of  the  Act,  s.  27, 
provided  for  the  assessment  of  land  at  market  value.  In  1970,  the 
rovince  assumed  responsibility  for  the  performance  of  the  assessment 
function  which  had  been  performed  previously  by  each  municipality. 

These  two  steps  may  be  regarded  in  part  as  reflecting  a 
policy  decision  on  the  part  of  the  Legislature  to  achieve  a  more 
equitable  distribution  of  the  municipal  tax  burden,  and  a  more 
rational  system  of  municipal  taxation.  Any  success  in  the  attain¬ 
ment  of  this  objective  must  depend  to  a  very  large  extent  on  the 
performance  of  the  assessment  function  by  each  individual  assessor. 

The  purpose  of  this  paper  is  to  provide  a  detailed  under¬ 
standing  of  the  more  important  sections  of  The  Assessment  Act  as 
they  have  been  interpreted  by  judicial  decisions,  so  that  the  day 
to  day  performance  of  the  assessment  function  will  conform  more 
closely  to  The  Assessment  Act  and  to  the  policy  expressed  in  such 
legislation. 
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I  •  THE  GENERAL  FRAMEWORK  OF  LEGISLATION 

The  statute  which  governs  the  assessment  of  real 
property  upon  which  property  and  business  taxes  are  levied, 
is  of  course,  the  Assessment  Act,  1968,  R.S.O.  1970,  c.  32. 

As  well,  there  are  numerous  other  provincial  statutes  which 
relate  to  assessment  and  the  duties  of  the  assessor.  Thus,  3 

to  perform  his  responsibilities  completely,  an  assessor  should 
at  least  be  aware  of  the  existence  of  these  statutes,  and  pre¬ 
ferably  should  be  familiar  with  those  provisions  which  are  re¬ 
levant  to  the  carrying  out  of  the  assessment  function. 

The  following  list  contains  some  of  the  more  important 
and  obvious  statutory  provisions,  other  than  those  in  The  Assess¬ 
ment  Act,  which  relate  directly  to  the  assessment  of  real  prop¬ 
erty  or  other  responsibilities  of  an  assessor. 


Statute 

Relevant 

Details  of 

Sect  ions 

theSection 

Agricultural  Societies 

Act,  R.S.O.  1970,  c.  15 

1(e) 

28 

definition  of  Society 
exemption  from  taxation 

Assessment  Review 
Act,  S.O.  1972,  c 

Court 
.  Ill 

-all 

A.R.C.  is  continued  under 
the  auspices  of  Minister 
of  Justice  and  Attorney 
General.  The  Act  compris 

the  provisions  of  the 
former  Sections  50  and  51 
of  the  Assessment  Act. 

Beds  of  Navigable 
Act,  R.S.O.  1970, 

W  ater s 
c  .  hi 

1 

grant  from  Crown  of  land 
bordering  on  navigable 
waters  does  not  include 

the  bed  of  such  waters 

Cancer  Act,  R.S.O 
c.  55 

.  1970, 

s .1 ,16 

s  .15,28 

definition  of  Foundation 
and  Institute 
exemption  from  property 
business  tax 

SHM&X 
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Statute 

Relevant  Details  of 

Sections  the  Section 

Cemeteries  Act,  R.S.O. 
1970,  c.  57 

l(b)  definition  of  a  cemetery 

for  purposes  of  s.3.3, 

*  Assessment  Act 

Charitable  Institutions 
Act ,  R.S.O.  1970  ,  c .  62 
Supplement  (1971)  To 
R.S.O.  1970,  c.  50 

l(a),  2,3  definition  of  a  charitable 

institution  for  the  purposes 
2,3  of  s.3.12,  Assessment  Act 

Community  Centres  Act 
R.S.O.  1970,  c.  73 

l(a)  definition  of  a  community 

centre 

4(3)  exemption  from  taxation 

pursuant  to  bylaw  of 
munic ipality 

Condominium  Act,  R.S.O. 
1970,  c.  77  (as  amended 
1972) 

l(e),(l)(n),  *  definition  of  common 

l(r),  3  elements,  owner,  property, 

units  and  declaration, 
useful  for  the  purpose  of 
ascertaining  the  nature  of 
the  interest  to  be  assessed 

Crown  Timber  Act,  R.S.O. 
1970,  c.  102  (as  amended 
1972  ) 

9  nature  'of  the  interest  of 

licencee  under  the  Act 
relevant  for  purposes  of 
assess  ability  • 

Hotel  Rigistration  of 
Guests  Act,  R.S.O.  1970, 
c  .  212 

1  definition  of  a  hotel 

for  the  purposes  of  s.7(l0.) 
(a).  Assessment  Act 

Housing  Development  Act, 
R.S.O.  1970,  c.  213 

6(7)  certain  lands  exempt  from 

t  axat i on 

Jurors  Act,  R.S.O.  1970, 
c  .  230 

(as  amended  1972) 

18  qualification  and  selection 

of  jurors  based  upon  the 
last  revised  polling  list 

Local  Improvement  Act 
(as  amended  1972) 

1(26)52(2)  significant  change  in 

definition  of  "value", 
eliminating  the  requirement 

that  separate  values  for 
lands  and  buildings  be 
obtained  for  local  improve¬ 
ment  petitions. 


' 
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Statute 

Relevant 

Sections 

Details  of 
the  Section 

Local  Roads 
Ac t ,  R.S.O. 
c  .  256 

Bo  ar  d 

1970, 

19,20 

• 

provisions  for  the 
assessment  and  taxation 
of  land  in  a  local  road 
area  as  defined  by  the 
Provincial  Land  Tax  Act 

Provincial  Land  Tax  l(d)(g),3 

Act,  R.S.O.  1970,  c.  370 

(as  amended  1971)  H(lO-lU), 

15-20 

Supplement ( 1971 )  To  R.S.O.  1 8 ( U ) 
1970,  c.  50 


definition  of  land  and 
owner  liable  to  tax 
method  of  assessment 
of  land  in  an  unorganize 
territory  and  provision 
re:  assessment  appeals 


Municipal  Act,  R.S.O. 
1970,  c.  28U 
(amended  1972) 


Part  I , 
lU(iU) 

Part  II, 
and  Part  III 
(amended  1972) 


Part  XII, 

s  .  287 


Part  XIII 
(amended  1971,72) 
Part  XIX 

(amended  1971,72) 


Part  XXIV 
(amended  1972) 


applicability  of  s . 29 , 
Assessment  Act  granting 
an  exemption  from  taxa¬ 
tion  use  of  census  figur 
and  assessment  rolls 
prepared  by  the  assessor 
under  The  Assessment  Act 
for  the  purposes  of 
municipal  elections 
definition  of  rateable 
property  for  the  purpose 
of  Municipal  Act  and 
Assessment  Act 
provisions  respecting  th 
levying  of  taxes  gener¬ 
ally  outlines  the  powers 
of  municipality  to  regu¬ 
late  by  bylaw  activities 
carried  on  within  the 
mun i c ipal it y 

levying  of  municipal  taxi 
on  the  whole  of  the  assei 
ment  for  real  property 
and  provisions  respecting 
persons  liable  for  pay¬ 
ment  of  taxes;  collect  ioi 
procedures  for  arrears 
in  taxes;  cancellalii  ons 
reductions,  refunds  etc. 
of  taxes;  increase  of 
taxes  where  gross  error 


. 
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Statute 

Relevant 

Sections 

Details  of 
the  Section 

Municipal  Affairs  Act 
R.S.O.  1970,  c.  118 
(as  amended  1972) 

1 

55(1) 

definition  of  those 
agencies  entitled  to  an 
exemption  under  s  .  3 .9 , 
Assessment  Act, 
rights  of  the  Ministry 
of  Revenue  to  appeal 
re:  matters  of  assessment 

Municipal  and  School  Tax 
Credit  Assistance  Act, 
R.S.O.  1970,  c.  285 

i— ■ 

i 

.p- 

provides  for  tax  credit 
for  residential  and  farm 
properties  owned  by 
persons  ever  65 

Municipal  Elections 

Act,  S.O.  1972,  c.  95 

18,21,1*4(7) 

preliminary  list  of 
electors 

list  delivered  to  clerk 

Municipal  Health 

Services  Act,  R.S.O.  1970 
c.  290- 

<7\ 

OO 

specific  duties  of  the 
assessor  re:  the  collec¬ 
tion  of  certain  required 
i n  format  ion 

Municipal  Tax  Assistance 
Act,  R.S.O.  1970,  c.  292 

all 

valuation  and  methods 
therefor  of  all  property 
within  a  municipality 
owned  by  the  Province  for 
the  purpose  of  grants  in 
lieu  of  real  property 
t  axes 

Municipal  Unconditional 
Grants  Act,  R.S.O.  1970, 
c.  293  (as  amended  1972) 

7 

provision  per  capita 
grants  to  municipalities 

Municipality  of  Metro¬ 
politan  Toronto  Act, 
R.S.O.  1970,  c.  295 

Part  II , 
s  .  26 

27 

115 

definition  of  a  School 
Board  for  the  purposes  of 
ss.  52,55  and  63,  Assess¬ 
ment  Act 

bylaws  of  Toronto  and 
Etobicoke  re:  certain 
exemptions  from  taxation 
exemption  from  taxation 

of  property  owned  by  the 
T.T.C.,  and  also  exemp¬ 
tions  from  taxation  under 
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Statute 

Relevant 

Details  of 

Sections 

the  Section 

s . 35  of  Assessment  Act 

204(4,5) 

exemption  from  taxation 

of  land  vested  in  the 
Conservation  Authority 
which  are  managed  by 
Metropolitan  Toronto 

207 

exemption  from  taxation 
re:  lands  used  by  the 

208(10 ) 

C  ,N  ,E  ,  section  3.9, 
Assessment  Act  does  not 

apply  to  lands  used  by 
the  O'Keefe  Centre  use  of 

Part  XV II 

• 

assessment  rolls  of  area 
municipalities  for  the 
purpose  of  levying  sums 
to  meet  expenditures  of 
Metro 

252,1 

Metropolitan  Toronto 
Corporation  deemed  a 
municipality  for  the 
purpose  of  ss.3.9,  35, 
Asses  s  men  t  Act 

252(2) 

definition  of  Occupant  fo 

purposes  of  s  ,  3 .9  s  Assess 
ment  Act  where  the  proper 
is  owned  by  ‘Metropolitan 
Toronto 


Planning  Act,  R.S.O. 

1970,  c.  349 

7(1) 

8(9) 

use  of  information  by  a 
member  or  employee  of  a 
planning  board,  gathered 
by  an  assessor 
cross-reference  to  s.72. 
Assessment  Act,  providing 
for  reimbursement  to  a 
county  for  expenses 
incurred  in  a  joint  plan¬ 
ning  area 

Power  Commission  Act, 

1(c) 

definition  of  a  commissio 

R.S.O.  1970,  c.  354 

47 

exemptions  from  taxation 

Regional  Municipal 

6-8 

provides  for  the  levying 

Grant s  Act ,  R.S.O. 

1970,  c.  405 

"  "  >  V  V  V' . 

of  sums  necessary  to  pay 
regional  levy  based  on 
the  assessment  as  contain 
ed  in  the  assessment  roll 

V*  k  '  ’  »  '  '  '  '  '  ' 
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Statut e 


Relevant  Details  of 

Sections  the  Section 


Residential  Property  all  provides  for  residential 

Tax  Reduction  Act,  *  tax  rebates  to  certain 

S.O.  1972,  c.  55  pensioners  with  reference 

to  The  Assessment  Act 


Schools  Administration 
Act,  R.S.O.  1970,  c.  424 


additional  duties  of 
assessor  in  the  prepara¬ 
tion  of  the  assessment 
roll  under  s.17  (l). 
Assessment  Act 


See  generally,  the  various  statutes  establishing  regional  govern¬ 
ments  and  the  provisions  therein  relating  to  the  use  of  the 
assessment  rolls  of  unit  municipalities. 

District  Municipality  of  Muskoka  Act,  R,S.O.  1970, 
c.  131  ss.  92-96.  (as  amended  1972) 

Regional  Municipality  of  Niagara  Act,  R.S.O,  1970, 
c,  4o6,  ss  ,  119*-122,  (as  amended  1972) 
Regional  Municipality  of  Ot t awa-Carleton  Act,  R.S.O, 
1970  ,  c.  407>  s.  92  (as  amended  1972  )  . 
Regional  Municipality  of  York  Act,  R.S.O.  1970, 
c.  1+08,  ss,  114-117.  (as  amended  1972) 
Regional  Municipality  of  Sudbury  Act,  S.O,  1972, 
c  .  104 

City  of  Timmins  -  Porcupine  Act,  S.O,  1972,  c.  113 
Regional  Municipality  of  Waterloo  Act,  S.O,  1972, 
c  .  105 

Village  of  Point  Edward  Act,  S.O.  1972,  c,  87 
Village  of  Wasage  Beach  Act,  S,0,  1972,  c,  88 
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In  addition  to  the  specific  provisions  of  The  Assessment 
Act  and  other  relevant  statutes,  there  are  other  legal  sources  to 
which  the  assessor  must  refer  in  the  exercise  of  his  functions. 

These  other  sources  may  be  found  in  Regulations  passed  pursuant 
to  The  Assessment  Act,  or  in  bylaws  passed  by  municipalities 
under  The  Assessment  Act  or  other  Acts. 

Under  ss.2  and  28  of  The  Assessment  Act,  the  Minister 
of  Revenue  may  pass  Regulations  dealing  with  matters  set 

out  in  those  sections.  Further,  under  s.  36  of  the  Act,  an 
assessment  commissioner  may,  by  order,  provide  for  the  times  during 
which  the  assessment  is  to  be  taken  in  different  municipalities, 
or  in  different  areas  within  a  municipality,  which  orders  appear  as 
Regulations  under  The  Assessment  Act.  An  assessor  should  be 
familiar  with  these  Regulations  and  orders  insofar  as  they  contain 
directions  or  otherwise  relate  to  the  performance  of  his  functions. 

All  Regulations  passed  to  date  may  be  found  in  the  Revised  Regulations 
of  Ontario,  1970  and  any  new  Regulations  passed  are  usually  published 
in  the  Ontario  Gazette. 

It  is  equally  important  for  an  assessor  to  know  of  any 
bylaws  that  have  been  passed  by  a  municipality  under  an  authoriz-ing 
statute  which  may  or  may  not  be  The  Assessment  Act.  For  example-, 
under  s.A  of  The  Assessment  Act,  a  municipality  may,  by  bylaw, 
exempt  the  lands  of  a  religious  institution.  Under  ss.  29  and  30, 
a  municipality  may  exempt  farm  lands  for  certain  taxation  purposes. 
Under  s.  31,  a  municipality  may,  by  bylaw  enter  into  an  agreement 
for  the  fixed  assessment  of  a  golf  course. 

Summary 

The  preceding  list  of  statutes  demonstrates  that  an  assessor, 
though  operating  primarily  under  The  Assessment  Act,  has  a  significant 
role  with  respect  to  many  other  aspects  of  local  government  activities. 

Ihe  Assessment  Act  is  only  one  statute 
in  a  total  scheme  of  interdependent  legislation  relating  to  a 
rational  system  of  local  government,  both  in  terms  of  the  organization 
and  the  financing  of  local  government.  Though  much  of  the  information 
gat_hcred  by  an  assessor  is  used  for  the  purposes  of  levying  municipal 


taxation,  there  are  many  other  uses  made  of  it  which  are  unrelated 
to  the  imposition  of  taxes  on  individuals  or  businesses.  The 
assessment  rolls  are  used  for  equalization  purposes  on  a  total 
municipality  basis;  for  the  determination  of  the  contribution  of 
a  unit  municipality  to  the  total  expenses  of  a  regional  government; 
for  the  purposes  of  determining  provincial  grants;  for  the  purposes 
of  tax  relief  to  individuals;  for  the  purposes  of  voter  and  juror 
qualifications;  for  census  purposes;  for  planning  purposes,  etc. 
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II .  THE  FUNCTIONS  OF  THE  ASSESSOR  UNDER  THE  ASSESSMENT  ACT 
1 .  The  Meaning  of  Real  Property 

The  opening  paragraph  of  s.  3  of  The  Assessment  Act  provides  that 
all  real  property  in  Ontario  is  liable  to  assessment  and  taxation 
subject  to  certain  exemptions.  It  is  the  assessed  value  of  real 
property  upon  which  the  property  tax  is  levied.  However,  before  an 
assessor  can  place  a  value  on  any  subject  property,  he  must  first 
determine  what  is  to  be  included  in  the  property  to  be  assessed. 

Generally  speaking,  real  property  means  land  and  anything  which 
forms  part  of  the  land,  such  as  trees,  minerals,  buildings,  and  also 
things  which,  though  not  originally  part  of  the  land,  have  been  brought 
onto  the  land  and  so  affixed  as  to  become  what  is  regarded  in  law  as 
"fixtures".  Fixtures  are  things  which  were  originally  chattels  or 
personal  property  but  have  lost  their  character  as  chattels  because 
they  have  been  so  attached  to  the  land  or  buildings  as  to  become  part 
of  the  land.  The  rule  in  the  general  law  of  property  is  that  chattels 
become  fixtures  and,  therefore,  are  considered  part  of  the  land  if: 

1)  they  are  actually  fastened  to  or  connected  with 
the  land  or  building;  and 

2)  they  were  brought  onto  the  land  and  attached  for 
the  more  convenient  use  of  the  land  or  buildings, 
i.e.  to  increase  the  benefits  to  be  derived  from 
the  use  of  the  land  or  buildings. 

A  furnace  is  an  obvious  example  of  a  chattel  which  becomes  a  fixture 
and  therefore,  part  of  the  land.  While  the  above  definition  of  real 
property  is  very  useful  as  a  starting  point,  the  assessor,  when 
determining  what  is  meant  by  "real  property"  for  assessment  valuation 
purposes,  must  refer  specifically  to  The  Assessment  Act  for  it  contains 
in  s.  1(h)  an  express  definition  of  this  term.  Section  l(k)  provides 
as  follows : 

(k)  "land",  "real  property"  and  "real  estate"  include, 

i)  land  covered  with  water, 

ii)  all  trees  and  underwood  growing  upon  land, 

iii )  all  mines,  minerals,  gas,  oil,  salt  quarries 
and  fossils  in  and  under  land, 

iv)  all  buildings,  or  any  part  of  any  building,  and 
all  structures,  machinery  and  fixtures  erected 
or  placed  upon,  in,  over,  under  or  affixed  to 
land , 
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v)  all  structures  and  fixtures  erected  or  placed 
upon,  in,  over,  under  or  affixed  to  a  highway, 
lane  or  other  public  communication  or  water, 
hut  not  the  rolling  stock  of  a  transportation 
system ; 

On  the  basis  of  this  definition,  it  may  be  said  that  for 
assessment  purposes,  real  property  includes  land,  buildings,  and 
anything  that  forms  part  of  the  land  such  as  trees,  minerals,  mines, 
etc.  A  more  difficult  question  is  exactly  what  chattels  or  personal 
property  are  to  be  included,  for  s.  l(k)(iv)  refers  not  only  to 
things  that  are  affixed  to  the  land,  but  also  structures,  machinery 
and  fixtures  "placed"  upon,  in,  over  or  under  land.  To  answer  this 
question  it  is  necessary  to  consider  some  of  the  judicial  decisions 
interpreting  this  section. 

The  leading  case  is  Northern  Broadcasting  Limited  v.  Improvement 
District  of  Mount  Joy,  [1950]  S.C.R.  502,  a  decision  of  the  Supreme 
Court  of  Canada.  Briefly  the  facts  were  as  follows.  The  company 
carried  on  broadcasting  operations  and  included  in  its  equipment 
were  a  transmitter  and  transformer  located  inside  a  particular 
building  leased  by  the  company.  Neither  the  transformer  nor  the 
transmitter  were  attached  to  the  building  apart  from  their  own 
weight.  Two  issues  had  to  be  decided  by  the  court:  first,  whether 
these  two  items  constituted  machinery  within  the  meaning  of  the 
statute;  and  second,  whether  they  were  assessable  as  having  acquired 
the  character  of  land  within  the  meaning  of  s.  l(k). 

On  the  first  issue  it  was  argued  that  the  word  "machinery" 
referred  to  items  which  had  moving  parts.  This  contention  was 
rejected  by  the  Court  which  referred  to  s.  3(17)  of  the  Act  as 
providing  a  basis  for  ascertaining  the  meaning  of  the  word  "machinery". 
The  Court  pointed  out  that  certain  kinds  of  machinery  were  exempted 
from  taxation  under  that  section  while  other  kinds  were  not.  Machinery 
used  i or  the  purpose  of  "conducting  electricity  or  any  property, 
substance  or  product  capable  of  transportation,  transmission  or 
conveyance  for  the  supply  of  water,  light,  heat,  power  or  other  service" 
was  not  exempt.  Clearly  the  machinery  in  question  here  fell  into  this 
category.  The  Court  then  reasoned  that  if  the  transmitter  and 
transformer  were  machinery  as  specified  under  s.  l(k)(iv),  the  framers 
of  (lie  original,  statute  would  have  found  it  unnecessary  to  specify 
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this  type  of  item  as  an  exception  to  the  exemption  outlined  in 
s . 3  (17)  . 

Turning  now  to  the  second  issue,  it  was  argued  that  because 
the  transformer  and  transmitter  had  been  only  placed  upon  and  not 
affixed  to  the  land,  they  had  not  acquired  the  character  of  land  and 
remained  chattels.  The  Court  did  not  accept  this  argument  and  its 
reasoning  is  particularly  important.  First,  it  pointed  out  that 
the  words  "placed"  and  "affixed"  as  used  in  s.  l(k)(iv)  do  not 
connote  the  same  things,  so  that  a  chattel  may  still  be  considered 
a  fixture  for  the  purposes  of  assessment  even  though  it  has  not 
been  affixed  to  the  land.  The  Court  reached  this  conclusion  by 
referring  to  the  earlier  Assessment  Acts.  It  pointed  out  that 
originally  both  real  and  personal  property  were  assessable  and  liable 
for  taxation,  and  therefore,  it  was  unimportant  to  distinguish 
between  the  two.  Although  the  assessment  of  personal  property  was 
abolished  in  subsequent  legislation,  the  inclusion  of  the  word  "placed" 
in  s.  l(k)(iv)  indicated  an  intention  on  the  part  of  the  Legislature 
to  continue  the  assessment  of  chattels  which  would  not  otherwise  be 
considered  fixtures  according  to  the  general  law  of  property.  That 
is,  a  chattel  may  be  brought  on  to  land  and  be  considered  part  of  the 
land  for  assessment  purposes  even  though  it  may  not  have  been  affixed. 
The  test  is  not  whether  it  is  secured  to  the  land  or  building,  but 
whether  it  was  so  placed  on  the  land  with  some  idea  of  permanency 
so  that  it  acquired  a  locality  and  was  not  readily  movable.  On 
the  basis  of  this  reasoning,  the  Court  held  in  the  Northern  Broad- 
casting  case  that  the  transmitter  and  transformer  were  to  be 
included  in  determining  assessed  value. 

The  case  of  Richmond  v.  Ashton,  [1952]  O.R.  49  (Ont.  C.A.), 
clearly  illustrates  the1,  application  of  the  principles  developed  in 
the  Northern  Broadcasting  case.  The  Richmond  case  involved  the 
issue  of  whether  washers  installed  in  a  laundromat  were  assessable 
as  real  property  under  The  Assessment  Act.  The  court  held  them  to 
be  assessable.  The  case  is  an  excellent  example  for  pointing  out  the 
distinction  between  chattels  that  become  fixtures  at  law,  and  chattels 
that  are  assessable  under  The  Assessment  Act  -  that  is,  the  distinction 
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between  "affixed"  and  "placed"  as  those  words  are  used  in  s.  l(k).  A 
washer  or  group  of  washers  brought  into  a  place  within  the  warehouse 
of  the  manufacturer  after  fabrication  would  not  in  that  location  be 
assessable.  The  same  machines  standing  uncrated  and  ready  for 
installation  but  not  yet  installed  in  the  very  building  in  which 
they  were  to  be  operated,  would  not  be  considered  land,  real 
property  or  real  estate.  But  when  they  were  placed  in  position, 
converted  to  water  power  and  exhaust  lines,  they  became  assessable 
even  though  they  could  be  easily  disconnected  and  moved  out.  For 
this  placing  involved  the  idea  of  permanency  —  the  idea  of  a 
permanent  locality  during  the  time  in  which  the  washers  were  to  be 
used  for  the  purposes  for  which  they  were  placed  upon  the  premises. 

Summary 

1.  The  words  "land,  real  property  and  real  estate"  include: 

i)  all  land,  buildings  or  anything  that  forms  part  of  the  land; 
such  as  trees,  mines,  minerals,  etc.; 

ii)  any  chattels  brought  onto  the  land  or  buildings  which  are 
affixed  to  the  land  or  buildings; 

iii)  any  structures,  machinery  and  fixtures  which  are  placed 

upon  the  land.  The  word  "placed"  does  not  include  chattels 
merely  brought  upon  the  land.  Rather,  "placed"  connotes 
brought  upon  the  land  with  some  idea  of  permanency,  i.e. 
having  acquired  a  definite  locale  during  the  time  they  were 
to  be  used  for  the  purposes  for  which  they  were  placed  upon 
the  land  ; 

iv)  these  are  the  general  tests  to  be  applied.  Each  case  must 
be  decided  on  its  own  facts,  that  is,  upon  a  consideration 
oi  Lhe  particular  item  in  question  and  the  purposes  for 
which  it  is  used . 
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2.  Valuation  —  The  Determination  of  Market  Value,  S.  27  of 
The  Assessment  Act 

Once  it  has  been  ascertained  what  is  to  be  included  in  the 
real  property  to  be  assessed,  the  next  task  of  the  assessor  is  to 
determine  the  value  in  monetary  terms  of  the  subject  property,  since 
it  is  on  the  basis  of  the  assessed  value  that  the  property  tax  is 
levied.  The  Assessment  Act  provides  an  express  and  mandatory  direction 
as  to  the  basis  of  valuing  real  property.  S.  27  provides: 

1)  Subject  to  this  section,  land  shall  be  assessed 
at  its  market  value. 

2)  Subject  to  sub-section  3,  the  market  value  of  land 
assessed  is  the  amount  that  the  land  might  be  expected 
to  realize  if  sold  in  the  open  market  by  a  willing 
seller  to  a  willing  buyer.... 

Though  the  Act  is  explicit  in  reqiring  market  value  to  be  the  basis 
of  valuation,  it  is  silent  and  provides  no  guidelines  as  to  how  an 
assessor  is  to  determine  the  market  value  of  any  particular  property. 
Therefore,  it  is  necessary  to  go  beyond  the  mere  provisions  of  s.  27 
and  consider  both  the  operative  interpretation  and  the  j  udicial 
interpretation  that  has  been  given  to  this  section,  (or  its  equivalent 
under  the  previous  Assessment  Acts  —  namely  "actual  value"). 

Operative  Interpretation 

By  operative  interpretation  is  meant  the  methods  which 
have  been  used  by  assessors  in  determining  assessed  value.  These 
methods  have  as  their  basis  an  underlying  economic  rationale  and 
are  three  in  number: 

1.  comparative  sales  method 

2.  income  capitalization  method 

3.  replacement  cost  or  reproduction  cost  method. 

Why  these  methods  have  been  adopted,  in  preference  to  others, 
may  be  explained  this  way.  (For  a  much  more  detailed  discussion, 
see  A.N.  MacKay ,  Appraisal  Notes  for  the  Assessor,  1968,  published 
by  the  Department  of  Municipal  Affairs.)  Land  itself  has  no 
intrinsic  value.  Essentially,  its  value  depends  upon  its  productivity 
as  perceived  by  the  attitudes  and  anticipations  of  prospective  owners. 
Ihese  attitudes  are  best  expressed  in  the  market  place  where  land  is 
bong, lit  and  sold.  Thus,  it  is  accurate  to  say  that  the  open  market 
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price  --  by  open  market  is  meant  the  price  that  would  be  paid  by  a 
willing  buyer  to  a  willing  seller  —  best  reflects  the  value  of  land 
at  any  given  point  in  time.  Therefore,  the  market  value  formula  is 
the  logical  one  to  be  applied,  and  in  determining  the  value  of  a 
particular  piece  of  property,  the  best  indicia  of  its  value  would  be 
the  most  recent  sale  price  of  the  property  in  a  purchase  and  sell 
transaction  in  the  open  market.  In  the  event  that  there  has  been 
no  sale  of  the  subject  property  for  a  considerable  period  of  time, 
it  is  still  possible  to  estimate  its  market  value  by  using  the  recent 
sale  prices  of  other  properties  which  are  similar  to  or  comparable  to 
the  subject  property.  In  each  case,  the  property  to  be  assessed;  is 
compared  with  the  characteristics  of  property  in  the  sales  sample, 
making  allowances  for  any  significant  differences  between  the 
characteristics  of  the  properties  in  the  sample  of  sales  and  the 
property  to  be  assessed.  This  is  known  as  the  comparative  sales 
method.  In  theory,  this  method  is  the  most  perfect  of  the  evaluation 
procedures  because  it  relies  exclusively  upon  sale  price,  which  in 
turn  is  the  most  accurate  indicia  of  the  value  of  land.  For  this 
reason,  it  is  the  preferable  method  to  be  used  by  an  assessor  in 
determining  assessed  value.  However,  it  is  not  always  possible  to 
utilize  this  method  for  there  may  be  occasions  where  sales  data  are 
inadequate  or  difficult  to  obtain,  or  are  non-existent  because 
the  subject  property  is  so  unique  that  there  is  no  market 
for  it,  nor  is  there  any  property  comparable  to  it.  In  such  case, 
the  assessor  may  rely  upon  one  or  both  of  the  alternative  methods  of 
evaluation,  namely  income  capitalization  and  replacement  cost. 

The  income  capitalization  method  is  best  used  with  respect 
to  those  properties  which  do  not  have  a  representative  market,  but 
which  produce  a  clearly  identifiable  income,  for  example,  commercial 
bn i  I  dings  or  multiple-family  residences.  The  rationale  here  is  that 
the  income-producing  capacity  of  a  property  Is  a  direct  measure 
of  its  productivity  and  therefore,  its  worth.  A  reasonable  purchaser 
will  pay  a  specific  capital  sum  for  a  property  that  is  capable  of 
producing  a  certain  income.  That  is,  the  market  value  of  certain 
properties  is  reflected  by  the  capitalization  of  the  net  income  produced 
by  the  property.  While  the  use  of  this  method  is  logical,  in  its 
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application  it  is  much  less  accurate  than  the  comparative  sales  method 
because  of  the  difficulty  in  determining  net  income  and  the 
appropriate  capitalization  rate. 

The  replacement  cost  method  is  best  employed  where  sales  and 
income  information  are  lacking.  Under  this  method,  the  market  value 
of  a  particular  property  is  the  estimated  cost  of  reproducing  the 
subject  building  less  depreciation,  plus  the  estimated  cost  of  the 
market  value  of  the  land.  The  rationale  underlying  this  technique 
is  that  no  buyer  would  pay  more  for  a  property  than  it  would  cost  him 
to  obtain  an  acceptable  substitute.  This  method  is  the  least  accurate 
of  the  three,  although  it  is  the  one  most  commonly  used  by  assessors. 

Its  deficiency  as  a  basis  for  estimating  market  value  lies  in  the  fact 
that  the  costs  of  reproduction  reflect  current  acquisition  costs,  and 
as  buildings  grow  older  and  building  costs  and  techniques  change, 
the  relationship  between  replacement  cost  and  market  value  becomes 
much  weaker. 

Ideally,  when  determining  assessed  value,  an  assessor  should 
utilize  all  three  methods.  This  is  not  to  say  that  the  final  figure 
should  be  an  average  of  the  three,  but  rather  the  conclusions  reached 
under  each  method  should  be  used  to  substantiate  the  final  value 
estimate . 

Judicial  Interpre tatio n 

Which  method  an  assessor  uses  depends,  of  course,  on  the  nature 
of  the  specific  property  to  be  valued.  The  choice  is  essentially  his 
(subject  to  any  directives  or  guidelines  issued  by  the  Department) . 
However,  in  making  this  choice,  he  must  be  guided  by  the  relevant 
judicial  decisions  concerning  the  interpretation  of  s.  27  (or  its  then 
equivalent).  It  is  the  consideration  of  these  decisions  that  make 
clear  the  implications  of  the  express  statutory  provisions  that  land 
shall  be  assessed  at  its  market  value. 

There  are  two  particularly  important  decisions.  Sun  Life 
Assurance  Co.  v.  Montreal,  [1950]  S.C.R.  720  (S.C.C.),  and  Re  Empire 
jic_aUy  Co-  v-  Metropolitan  Toronto,  [1968]  2  O.R.  388  (Ont.  C.A.). 

In  the  Sun _ Ljjje  case,  the  City  of  Montreal  had  assessed  the 

Sun  Life  building,  a  structure  whiclq  because  of  its  size,  design ,  and 
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particular  architectural  features,  made  it  impossible  to  be  compared 
with  any  other  building  in  that  city.  The  building  was  approximately 
50  per  cent  owner-occupied  and  the  remainder  was  rented.  In  1940,  before 
the  valuation  was  made,  the  assessors  had  prepared  a  memorandum  laying 
down  certain  rules  concerning  the  assessment  of  large  properties  in 
Montreal.  The  memorandum  provided  that,  in  order  to  determine  a  proper 
valuation,  the  replacement  and  commercial  values  had  to  be  taken  into 
account  and  a  weighting  factor  was  to  be  applied.  In  the  case  of  the 
replacement  cost  value,  the  weighting  factor  was  to  be  between  50-100 
per  cent,  and  the  commercial  factor  was  to  be  weighted  between  0-50 
per  cent. 

In  estimating  the  assessed  value  of  the  Sun  Life  building, 
the  assessor  used  both  the  replacement  cost  and  income  capitalization 
or  commercial  method.  Having  obtained  a  value  estimate  according  to 
both  methods,  he  then  decided  that  the  replacement  cost  weight  factor 
should  be  90  per  cent  and  the  commercial  weight  factor,  10  per  cent. 

His  final  operation  was  to  take  90  per  cent  of  the  former  (approximately 
$14,000,000),  10  per  cent  of  the  latter  (approximately  $7,000,000),  add 
the  two  figures  so  obtained  together,  plus  the  value  of  the  land,  to 
get  a  final  assessed  value.  The  Sun  Life  Co.  challenged  this  value. 

The  Supreme  Court  of  Canada,  while  agreeing  that  given  the 
nature  of  the  subject  property  it  was  proper  to  use  replacement  cost 
and  income  capitalization,  held  that  the  assessor  had  erred  in  his 
method  of  arriving  at  the  final  assessed  value.  The  court  reasoned 
•his  way.  The  provisions  in  the  statute  that  land  was  to  be  assessed 
at  "acLual  value"  (which  the  court  held  to  mean  "market  value")  required 
that  the  assessor  must  ascertain  what  would  be  the  sale  price  of  the 
property  in  the  open  market,  even  though  there  was  no  sale  of  the 
buiLding  and  no  comparative  market  data.  In  such  a  case,  the  court 
said,  a  hypothetical  situation  must  be  posited  in  which  it  must  be 
asked  what  a  prudent  investor  or  purchaser  would  pay  for  this  building 
in  an  open  market  sale.  Applying  this  approach,  the  court  then  decided 
that  a  prudent  purchaser  in  this  situation  would  be  particularly 
concerned  with  the  economic  value  of  the  building  in  order  to  got  a 
fair  return  on  Iris  money.  In  addition,  a  prudent  investor,  when 
considering  the  economic  value  of  the  building  to  him,  would  not 
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consider  many  of  the  architectural  features  to  be  of  any  value.  Thus, 
the  court  reduced  the  assessed  value  by  an  amount  representing  the 
particular  luxuries  of  the  building.  As  well,  having  decided  that  a 
prudent  investor  would  consider  the  commercial  value  of  the  building 
to  be  equally  as  important  as  the  value  of  the  building  in  terms  of 
its  undepreciated  replacement  cost,  the  court  assigned  a  weight  of 
50  per  cent  to  both  the  commercial  figure  and  the  replacement  figure 
calculated  by  the  assessor  (thereby  further  reducing  the  assessed 
value).  The  company  thus  succeeded  in  having  its  assessment  reduced 
because  the  method  used  by  the  assessor  failed  to  produce  the  "market 
value",  and  his  final  value  estimate  could  not  be  accepted  for  failure 
to  conform  to  the  statute. 

The  importance  of  the  decision  is  this.  Although  s.  27(1)  in 
requiring  market  value  as  the  basis  for  assessed  value  does  not 
specify  the  method  to  be  used,  an  assessor  must  attain,  by  whatever 
method,  a  value  estimate  that  conforms  as  closely  as  possible  to  the 
price  that  the  land  would  reasonably  realize  in  an  open  market  sale 
transaction.  That  is,  when  using  one  or  other  of  the  accepted  methods, 
the  value  reached  must  not  only  reflect  the  results  of  the  application 
of  the  chosen  technique ,  bu  t  also  what  a  prudent  investor  would  like  to 
pay  for  the  property.  As  was  seen  in  the  Sun  Life  case,  the  two 
value  estimates  may  not  necessarily  be  the  same  with  the  result  that 
the  assessor's  conclusion  will  be  rejected. 

The  Empire  Realty  case  represents  somewhat  of  a  variation 
or  departure  from  the  principles  enunciated  in  Sun  Life.  before 
discussing  the  particular  facts  of  this  case,  the  background  of 
assessment,  practices  al  that  time  should  be  considered.  When  the  case 
arose,  'll io  Assessment  Act.  provided  lor  assessed  value  on  the  basis 
oi  actual  value".  However,  it  was  the  practice  of  municipalities  to 
assess  at  a  percentage  of  value  much  lower  than  full  value.  It  was 
the  rare  case,  indeed,  when  the  assessed  value  of  a  property  coincided 
with  its  actual  value.  in  assessing  the  particular  building  in 
question,  the  Bank  of  Nova  Scotia  building  in  Toronto,  the  assessor 
made  no  attempt  to  determine  actual  value.  This  was  clearly  admitted 
in  evidence  before  the  court.  Rather,  he  attempted  to  determine  the 
economic  value  (income  capitalization  method)  of  the  building  by  using 
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distinctions  between  "prestige"  and  "utility"  office  accommodation,  and 
hypothetical  rents  for  owner-occupied  space  to  produce  a  ratio  of 
assessment  to  presumed  gross  rentals.  The  Company  appealed  the 
assessment . 

The  court  had  two  choices  in  reaching  its  decision.  First, 
it  could  have  rejected  the  assessment  on  the  grounds  that  the  assessor 
had  not  assessed  for  actual  value  and,  therefore,  failed  to  conform 
to  the  mandatory,  statutory  provisions.  Or  it  could  have  accepted 
the  assessment  even  though  it  did  not  reflect  actual  value  if  the 
method  used  by  the  assessor  produced  an  "equitable  assessment".  That 
is,  if  the  assessor  did  not  conform  to  the  Act,  but  nonetheless  reached 
an  assessment  which  resulted  in  the  same  distribution  of  the  tax 
burden  as  the  method  required  by  the  Act,  then  the  assessment  is 
equitable  and  valid.  The  court  chose  the  latter  alternative  as  the 
basis  for  decision  and  to  this  extent,  it  departed  from  the 
principles  in  the  .Sun  Life  case.  But,  in  so  doing,  the  court  imposed 
significant  qualifications  on  its  decision  which  have  important 
implications  for  an  assessor. 

It  recognized  that  if  an  assessor  departed  from  the  objective 
standard  of  actual  or  market  value,  it  made  it  extremely  difficult 
if  not  impossible  for  a  taxpayer  who  wished  to  challenge  his  assessment 
to  test  its  accuracy.  Therefore,  the  court  imposed  the  onus  or  burden 
on  an  assessor  in  such  a  case  as  this  to  demonstrate  that  his  final 
value  estimate  was  fair  and  equitable  to  the  taxpayer.  Normally, 
where  an  assessor  has  complied  with  the  Act  in  determining  assessed 
value,  the  obligation  or  burden  of  proof  is  on  the  taxpayer  disputing 
it  to  demonstrate  that  the  assessment  is  incorrect.  Now,  even  though 
the  court  recognized  that  a  departure  from  the  Act  will  not  necessarily 
invalidate  the  assessment,  where  the  assessment  does  not  represent  the 
actual  value  of  the  property  the  assessor  is  required  to  prove  that 
the  assessment  is  equitable  in  the  sense  that  it  results  in  an  equal 
distribution  of  the  tax  burden. 

the  final  conclusion  of  the  court  in  the  Empire  Realtv  case 
wras  that  the  assessor  had  not  followed  the  Act,  nor  had  he  achieved 
an  equitable  assessment  merely  because  the  ratios  similarly  calculated 
lor  nearby  bui Idings  similarly  classil ied  bv  the  assessor  were  roughly 
the  same. 
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The  result  in  the  Empire  Realty  case  makes  the  task  of  the 
assessor  much  more  difficult,  for  not  only  is  he  required  to  determine 
which  method  he  will  use  and  make  the  calculation  pursuant  to  this 
method,  but  also  he  may  be  called  upon  to  explain  and  justify  his 
conclusion  in  court  if  the  assessment  is  challenged  by  the  taxpayer. 

Of  course,  this  additional  obligation  imposed  upon  the  assessor  can 
be  avoided  if  the  assessor  follows  the  directions  of  s.  27  as 
interpreted  in  the  Sun  Life  case. 

A  great  deal  of  the  significance  of  the  Empire  Realty  case 
will  be  lost  once  market  value  reassessment  has  been  completed  in 
the  province.  For  then  all  property  will  be  assessed  on  the  same 
percentage  of  value  —  100  per  cent  of  market  value.  Thus,  there 
will  be  no  need  to  apply  the  principle  of  equitable  assessment  since 
the  application  of  the  market  value  standard  will  result  in  equity 
in  assessment  (except  when  comparing  similar  properties).  But,  during 
the  interim  period  leading  up  to  the  change-over,  or  on  those 
occasions  when  the  assessor  does  not  achieve  market  value,  the 
Empire  Realty  decision  remains  significant. 

There  remains  to  be  considered  one  further  provision  of  The 
Assessment  Act  which  is  relevant  to  this  discussion.  Under  s.  64 ( 2 ) > 
in  any  appeal  from  assessment  the  appeal  tribunal  may  refer  "to  the 
value  at  which  lands  in  the  municipality  are  assessed".  This 
provision  may  be  interpreted  (as  it  was  in  one  recent  case  in  the  City 
of  Ottawa)  as  meaning  that  the  assessment  of  a  particular  property 
must  be  equitable  not  only  in  terms  of  other  similar  property,  but 
also  in  relation  to  all  property  in  the  municipality.  Thus,  for 
example,  where  a  commercial  property  is  assessed  at  50  per  cent  of 
market  value  and  all  commercial  property  is  assessed  at  the  same 
percentage,  but  residential  property  is  assessed  at  35  per  cent  of 
market  value,  the  appeal  tribunal  may  reject  the  assessment  on  grounds 
that  the  assessment  is  not  equitable  in  comparison  to  "the  value  at 
which  lands  in  tlu;  municipality  are  assessed".  However,  a  recent 
amendment  to  the  Act  militates  against  this  conclusion.  Section  96 
provides  that  an  appeal  tribunal  in  determining  assessed  value  shall 
have  reference  only  to  the  value  at  which  "similar"  property  in  the 
vicinity  is  assessed.  This  provision  is  to  remain  in  force  until 
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October  1,  1974,  at  which  time  presumably  market  value  reassessment 
will  be  completed  and  all  property  will  have  been  assessed  on  the 
same  standard. 
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Highest  and  Best  Use  and  the  Effect  of  Zoning  Bylaws 

The  market  value  of  any  land  (and  therefore  its  assessed 
value)  does  not  necessarily  mean  the  value  of  the  land  in  terms  of 
its  present  use.  For  there  may  be  certain  development  patterns  or 
pressures  in  the  area  in  which  the  property  is  located  that  have 
caused  the  value  of  property  generally  to  increase  beyond  its 
present  use  value.  That  is,  the  existing  use  may  not  necessarily 
reflect  the  maximum  potential  or  productivity  of  the  property.  It 
is  permissible,  if  not  mandatory,  for  an  assessor  to  come  to  some 
decision  as  to  the  best  potential  use  of  that  property  and  value 
it  on  the  basis  of  the  price  that  can  reasonably  be  expected  if  a 
property  having  that  potential  were  offered  for  sale  today.  This 
is  Che  concept  of  assessing  on  the  basis  of  highest  and  best  use, 
which  method  is  a  logical  conclusion  to  be  reached  given  the  market 
value  standard. 

It  is  important  to  note  that,  if  highest  and  best  use  is 
the  basis  for  valuation,  it  is  wrong  in  principle  and  law  to  include 
in  assessed  value  the  value  of  any  buildings,  structures,  or 
f  Lxtures  if  the  present  and  potential,  use  are  not  the  same.  In  other 
words,  it  is  not  logical  on  the  one  hand  to  ignore  present  use  and 
assess  on  a  higher  value  based  on  the  present  worth  of  future 
potential  (as  determined  by  comparative  market  sales);  and,  on  the 
other  hand,  include  in  such  ass essment  the  value  of  buildings  etc. 
which  are  devoted  to  present  use. 

The  effect  of  zoning  bylaws  should  also  be  considered  as 
it  is  relevant  to  highest  and  best  use.  If  the  zoning  in  a  particular 
area  coincides  with  the  present  use  of  the  subject  property,  then  a 
valuation  based  on  highest  and  best  use  must  be  adjusted  or  discounted 
to  reflect  the  risk  that  a  zoning  change  for  the  purposes  of  the 
potential  use  may  not  be  obtained.  On  the  other  hand,  if  the  zoning 
already  re  I  lecls  the  highest  and  best  use,  there  is  no  problem. 


Sit  mm  a  rv 

All  land  is  to  be  assessed  at  its  market  value.  In  arriving 
at  market  value,  an  assessor  may  use  one  or  a  combination  of  three 
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methods:  comparative  sales,  income  capitalization,  or  replacement 
cost . 

2.  According  to  the  Sun  Life  case,  whichever  method  the  assessor 
uses  must  result  in  an  assessment  which  approximates  as  closely  as 
possible  the  sale  price  which  the  property  could  reasonably  be 
expected  to  bring  in  an  open  market  transaction,  given  a  prudent  seller 
and  a  prudent  purchaser. 

3.  Au  assessment  which  does  not  conform  to  the  requirement 
of  market  value  is  not  by  that  fact  alone  invalid  if  the  assessor 
can  show  that  lie  achieved  equity  in  his  assessment  in  the  sense 
that  the  assessment  resulted  in  a  fair  tax  burden  for  the  taxpayer. 

4.  When  assessing  on  the  basis  of  market  value,  the  assessed 
value  of  a  property  may  reflect  its  highest  and  best  use  (i.e.  the 
present  value  of  its  future  potential)  and  need  not  be  its  value  in 
present  use. 
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Farm  Assessment,  S.  27(3)  of  the  Assessment  Act 


For  the  purposes  of  evaluation.  The  Assessment  Act  provides 
a  separate  basis  for  the  asse-sment  of  farm  lands  coming  within 
s.27(3).  S.27(3)  provides: 

For  the  purposes  of  sub-section  2,  in  ascertaining  the 
market  value  of  farm  lands  used  only  for  farm 
purposes  by  the  owner  thereof  or  used  only  for 
farm  purposes  by  a  tenant  of  such  an  owner  and 
buildings  thereon  used  solely  for  farm  purposes, 
including  the  residence  of  the  owner  or  tenant 
and  of  his  employees  and  their  families  on  the 
farm  lands,  consideration  shall  be  given  to  the 
market  value  of  such  lands  and  buildings  for 
farming  purposes  only  and  in  determining  such  market 
value  consideration  shall  not  be  given  to  sales  of 
lands  and  buildings  to  persons  whose  principle 
occupation  is  other  than  farming. 

S.27  (3)  does  two  things.  First  of  ail,  it  precludes  highest  and 

best  use  as  a  means  of  determining  market  value  of  farm  lands; 

and  secondly,  if  the  comparative  sales  method  of  valuation  is 

employed,  the  only  comparative  sales  data  that  can  be  used  are 

those  relating  to  "farmer  to  farmer  sales". 

A  very  interesting  interpretation  has  been  given  to  s.27(3) 

by  the  following  cases.  In  Woods  v.  Metropolitan  Toronto,  [1961]  O.R. 

370  (Ont.  C.A.),  lands  used  for  farming  purposes  were  assessed  at  a 


value  per  acre  which  represented  the  value  of  surrounding  land  held 
by  developers.  On  appeal,  the  court  held  that  since  the  subject 
lands  properly  came  within  s.  27(3),  they  were  to  be  assessed  in 
terms  of  their  value  as  farming  lands  only  and  it  was  thus  improper 
to  assign  a  value  based  on  the  development  potential  of  the  lands. 

The  full  significance  of  the  special  treatment  afforded 
to  farm  lands  is  illustrated  by  the  case  of  County  Assessor  for 
Ontario  Countv  v.  Runnymede  Investments  Ltd. ,  [1966]  1  O.R.  577  (Ont. 
C.A.).  Here  farm  lands  purchased  by  a  development  corporation  and 
used  by  the  corporation  (pending  future  development)  for  farming 
purposes  were  assessed  at  $300  per  acre.  Comparable  farm  land  in 
the  area  was  assessed  a:  $50  per  acre.  The  higher  assessment  for 
the  subject  property  was  based  on  the  conclusion  that  it  approximated 
the  purchase  price,  and,  therefore,  represented  market  value.  The 
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court  rejected  the  higher  assessment  and  reduced  it  to  $50  per  acre, 
reasoning  that  the  development  company  was  entitled  to  take  advantage 
of  the  provisions  in  s.  27(3).  Since  the  land  was  being  used  for 
farming  purposes  by  the  owner,  lands  were  to  be  assessed  at  a  value 
reflecting  their  present  use,  namely  farming.  More  importantly,  in 
determining  assessed  value,  it  was  not  proper  to  consider  the  price 
paid  by  the  development  company  because  s.  27(3)  provides  that  "in 
determining  market  value,  consideration  should  not  be  given  to  sales 
of  lands  and  buildings  to  persons  whose  principle  occupation  is  other 
than  farming".  Since  the  principle  occupation  of  the  company  was 
"other  than  farming",  consideration  of  the  sale  of  the  lands  to  it 
was  precluded.  In  other  words,  even  though  the  land  was  purchased 
for  future  development,  even  though  the  company  itself  valued  the  land 
and  paid  a  price  higher  than  the  prevailing  price  for  farm  lands  in 
the  area,  it  was  still  entitled  to  the  benefits  of  s.  27(3),  namely  an 
assessment  lower  than  the  sale  price  of  the  land. 

The  most  recent  case  concerning  the  interpretation  of  s.27(3) 
is  Clark  v.  The  Assessment  Commissioner  of  the  County  of  Peel,  (1971) 
O.M.B.  The  subject  property, owned  by  a  person  whose  principal 
occupation  was  farming  and  used  for  farming  purposes,  was  reassessed 
at  a  much  higher  figure  than  previously  as  a  result  of  the  township's 
programme  of  market  value  reassessment.  In  applying  essentially  the 
comparative  sales  method,  the  assessor  had  followed  the  provisions  of 
s.  27(3)  by  considering  only  farmer  to  farmer  sales  in  the  area. 

In  reaching  its  decision,  the  O.M.B.  held  that,  although 
market  sales  analysis  provided  the  most  objective  criteria  to  measure 
the  market  value  of  a  property,  such  a  method  was  inappropriate  in 
this  case.  Referring,  to  the  Woods  and  Runnymede  decisions,  the  Board 
said  that  s.  2/(3)  should  be  interpreted  as  excluding  consideration 
oi  those  sales  ol  lands  which  have  been  influenced  by  speculative 
factors.  Although  the  assessor  in  this  case  had  discarded  any  sales 
that  were  clearly  identifiable  as  being  to  persons  who  were  speculators, 
it  was  not  possible  to  exclude  completely  all  speculative  sales  given 
the  evidence  that  there  was  a  speculative  element  involved  in  all  sales 
of  lands  in  the  township.  In  other  words,  even  in  farmer  to  farmer 
sales  there  was  a  certain  degree  of  speculation  which  was  impossible 
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for  an  assessor  to  determine.  Therefore,  all  sales  had  to  be  excluded 
in  determining  the  assessed  value  of  the  subject  property  and  the 
method  of  valuation  used  in  this  case  was  rejected.  As  well,  the 
income  approach  suggested  by  the  taxpayer  based  on  the  value  to  the 
person  occupying  the  land  was  rejected  as  being  irrelevant  in  an 
assessment  appeal. 

The  Board  finally  concluded  that  the  proper  method  to  be 
used  to  value  the  subject  property  was  on  the  basis  of  the  land 
productivity  and  soil  capability  of  the  land.  More  importantly, 
the  Board  unequivocally  stated  that  "the  agricultural  productivity 
of  the  land  should  be  the  basis  for  determining  the  market  value  of  farm 
land  within  the  meaning  of  s.  27(3)  of  The  Assessment  Act.1 ' 

If  one  accepts  the  reasoning  of  the  Runnymede  decision,  this 
decision  follows  logically.  For  Runnymede  interpreted  s.  27(3) 
as  protecting  persons  who  are  truly  engaged  in  farming  from  higher 
taxes  because  of  development  pressures  in  the  area  in  which  their 
lands  are  situate.  If  the  farmer  is  to  be  immune  from  the  effects 
of  the  activities  of  a  developer-speculator ,  he  should  also  be  immune 
from  the  farmer-speculator .  But  the  problem  that  arises  is  this. 

A  municipality  in  close  proximity  to  a  rapidly  developing  urban  area, 
which  has  considerable  lands  devoted  to  farming  purposes,  will  have  a 
much  lower  assessment  and  tax  revenues.  A  further  inequity  is  that 
the  farmer-speculator  will  pay  a  proportionately  smaller  share  of 
real  property  taxes  than,  for  example,  a  residential  property  owner 
in  the  same  area  even  though  their  lands  may  have  an  equivalent 
value  if  offered  for  sale  in  the  open  market.  Be  that  as  it  may,  this 
is  the  interpretation  of  s.  27(3)  as  it  presently  stands. 

Finally,  it  should  be  noted  that  under  s.  27(4),  where  the 
owner  of  farm  land  dies  or  retires,  the  lands  are  to  be  assessed 
according  to  the  method  prescribed  in  s.  27(3)  only  for  two  years 
following  his  death  or  retirement  unless  the  lands  continue  to  be 
occupied  by  the  retired  owner  or  his  surviving  wife.  Further,  under 
s.  27(5),  where  the  assessment  of  farm  lands  under  s.27(3)  is  appealed, 
the  assessed  value  as  determined  on  appeal  is  to  remain  fixed  for  the 
next  two  years  il  the  land  continues  to  be  used  by  a  person  whose 
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principle  occupation  is  farming. 

Summary 

1.  The  Assessment  Act,  s.  27(3)  provides  a  separate  basis 
for  the  assessment  of  farm  lands. 

2.  In  determining  assessed  value,  the  potential  of  the  land 
according  to  its  highest  and  best  use  is  not  to  be  considered,  nor 
are  any  sales  to  persons  whose  principal  occupation  is  other  than 
farming.  That  is,  as  interpreted,  s.  27(3)  excludes  from  assessed 
value  any  speculative  elements. 

3.  The  agricultural  productivity  of  the  land  should  be  the 
basis  for  determining  the  market  value  of  farm  lands  within  the 
meaning  of  s.  27(3). 
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Special  Assessment  Properties 

In  addition  to  s.  27,  The  Assessment  Act  contains  provisions 
with  respect  to  the  determination  of  assessed  value  of  real  property 
used  for  highly  specialized  purposes.  The  reason  for  this  special 
treatment  is  that  it  would  be  impossible  to*  value  such  properties  in 
the  ordinary  way.  Special  assessment  properties  include  lands  or 
buildings  used  for  transportation  and  communications,  the  provision 
of  water,  heat  and  electrical  power,  railways,  pipelines,  etc. 

[See  sections  28,  31-34,  36,  and  38  of  The  Assessment 

Act.  See  also,"A  Primer  on  Special  Assessment  Properties"  Prepared 
by  the  Assessment  Education  Branch,  Department  of  Municipal  Affairs.] 

(.Sect  ions  8,9  repealed  as  of  January  1st  1973) 
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The  Updating  of  the  Assessment  Rolls 

Real  property  taxes  for  the  current  operating  year  of  a 
municipality  are  imposed  on  the  assessed  value  of  real  property 
according  to  the  last  revised  assessment  roll  of  the  preceding 
year.  For  example,  real  property  taxes  payable  in  the  year  1971 
are  based  on  the  assessed  values  as  contained  in  the  assessment 
rolls  for  1970.  Because  the  use  made  of  a  property  may  be  altered 
by  reason  of  development,  redevelopment,  or  change  in  purpose,  the 
assessed  value  must  be  changed  accordingly.  However,  the  change  in 
use  may  not  have  occurred  until  some  time  after  the  assessment 
rolls  have  been  prepared,  and  this  is  recognized  by  ss.  43  and  44  which 
provide  for  supplementary  assessments. 

Section  44  of  the  Act  provides  that  the  clerk  of  the 
municipality  shalL  after  the  return  of  the  assessment  roll  and  before 
the  end  of  December  in  any  year,  add  to  the  roll  any  changes  affecting 
the  assessed  value  of  a  property  by  reason  of : 

1.  Any  increase  in  value  of  any  building  that  after 
the  return  of  the  roll  is  erected,  altered,  enlarged 
or  becomes  occupied  or  reasonably  fit  for  occupancy; 

2.  Any  increase  in  value  of  land  or  buildings  because 
they  are  no  longer  exempt,  or  do  not  qualify  to  be 
assessed  under  s.  27(3);  and, 

3.  A  person  becoming  liable  for  business  tax. 

Any  such  changes  in  value  will  be  subject  to  taxation  in  the 

following  year,  since  they  will  be  reflected  in  the  assessment  roll 

for  the  preceding  year.  But,  there  may  be  changes  in  value  for  one 

of  the  above  reasons  which  do  not  occur  until  after  December  31st  in 

any  year.  These  alterations  in  value  would  not  be  shown  in  the 

assessment  roLls  for  the  preceding  year  and  it  is  with  respect  to 

this  situation  that  s.  43  applies.  Section  43  provides: 

The  clerk  of  the  municipality  shall,  after  the 
first  day  of  January  and  before  the  28th  day  of 
November  in  any  year,  enter  in  the  collector’s 
rol  1 , 

a)  the  value  or  increase  in  value,  as  the  case 
requires,  as  cert  il  Led  by  the  assessment  commissioner 
°f  any  building  or  portion  of  a  building,  as  determined 
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by  s.  27  that  before  or  after  the  first  day  of  January 
is  erected,  altered  or  enlarged  and  that  after  the 
1st  day  of  January  becomes  occupied; 

b)  the  value  or  increase  in  value,  as  the  case 
requires,  as  certified  by  the  assessment  commissioner, 
of  any  building  or  portion  thereof  that  after  the  1st 
day  of  January  ceases  to  be  exempt  from  taxation  or 
that  ceases  to  be  assessed  as  provided  in  sub-section 
3  of  s.  27; 

c)  the  name  of  any  person  who  after  the  1st  day  of 
January  commences  to  occupy  or  use  land  for  any  business 
purpose  mentioned  in  s,  7  and  the  amount  of  the  business 
assessment  with  respect  thereto,  as  certified  by  the 
assessment  commissioner... 

If,  for  any  of  the  reasons  set  out  in  s.  43,  there  is  a  change  in 
assessed  value  of  the  property  after  December  31st  in  any  year,  the 
change  is  noted  in  the  collector's  roll  and  a  supplementary  notice 
of  assessment  is  issued.  Taxes  are  then  payable  from  the  month 
following  the  issuance  of  the  supplementary  notice  according  to 
the  proportion  that  the  number  of  months  remaining  in  the  current 
year,  after  liability  to  tax  arises,  bears  to  the  number  12. 

Particular  attention  should  be  paid  to  the  recently  amended 
section  43(1) (a).  Under  the  previous  legislation,  the  entire  building 
had  to  be  reasonably  fit  for  occupancy  before  it  was  added  to  the 
collector's  role.  Now,  any  increase  in  value  is  to  be  added  to  the 
collector's  roll  when  any  building  or  portion  of  a  building  becomes 
occupied.  It  should  be  noted  that  the  same  is  not  true  of  a 
supplementary  assessment  under  s.  44  where  the  building  must  be 
occupied  or  reasonably  fit  for  occupation  before  a  supplementary 
assessment  can  be  made. 


Special  Te m pc ) r a ry  S  t  a t utory  j^r ovisi on s  R especting  Valuation 

In  Juno  L971,  The  Assessment  Act  was  amended.  The  amending 
legislation.  Bill  127,  provided  certain  temporary  measures  which 
were  to  operate  during  the  period  of  market  value  reassessment. 

The  provisions  that  are  particularly  relevant  here  are  ss.  85,  86, 

87  and  9  2 . 

Section  85  provides  that  the  1970  assessment  roll  is  to  be 
used  as  the  basis  for  taxation  in  the  years  1972-4.  In  1974,  a  new 
assessment  roll  is  to  be  prepared  for  taxation  for  the  year  1975. 
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Not  only  does  this  section  freeze  assessment,  but  also  it  has 
implications  for  supplementary  assessments.  An  increase  in  value 
of  a  building,  occurring  after  December  31st  in  any  year,  if  the 
building  is  not  occupied  although  completed,  is  not  liable  for 
taxation  to  the  extent  of  the  increase  in  value.  This  is  so  because 
it  is  not  assessable  under  s.  44  until  occupied  and  the  increase 
in  value  cannot  be  added  to  the  assessment  roll  under  s.  43  because 
the  rolls  are  frozen  as  of  1970.  Section  87  is  also  relevant.  It 
prevents  any  increase  in  assessment  or  addition  to  the  collector's 
roll  that  could  otherwise  be  made  under  s.  43  or  44  by  reason  of  an 
improvement  to  a  building,  unless  the  improvement  increases  the  market 
value  by  at  least  $2,500. 

Section  86  requires  the  clerk  of  the  municipality  to  keep  the 
assessment  rolls  up  to  date  in  accordance  with  the  information 
contained  on  the  collector's  roll  and  information  provided  by  the 
assessment  commissioner,  in  order  to  keep  the  1970  assessment  roll 
current . 

Finally,  s.  92  provides  that  any  assessments  made  in  the 
year  1971  are  inoperative  and  shall  not  be  used  for  any  purposes 
of  taxation. 
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Cancellations,  Reductions  or  Refunds  of  Taxes  and  Applications  for 
Increase_  of  Taxes  Where  Gross  or  Manifest  Error 


i 

Previously  this  was  dealt  with  under  Sections  7 6  and  77  of 
the  Assessment  Act.  However,  as  of  Jan.  1st  1973,  Sections  76  and 
77  are  repealed,  and  contained  instead  in  Sections  636a  and  636b  of 
The  Municipal  Act. 

While  these  sections  do  not  relate  directly  to  valuation,  they 
are  relevant  insofar  as  they  recognize  that  there  may  be  occasion 
to  alter  taxes  because  of  changes  in  assessed  value  or  because 
mechanical  or  clerical  mistakes  have  been  made  in  the  preparation  of 
the  assessment  rolls. 

Section  6 36a  provides  for  an  application  to  council  for  a 
refund,  reduction  or  cancellation  to  taxes  in  the  following  situations 

a)  Where  the  real  property  has  ceased  to  be  real  property 
(The  appropriate  refund,  reduction,  or  cancellation  in  this 
case  to  be  at  the  rate  specified  under  s. 302(2)  of  The 
Muni cipal  Act ) : 

b)  Where  real  property  has  become  exempt  from  taxation  during 
the  year  or  during  the  preceding  year  after  the  return  of 
the  assessment  roll; 

c)  Where  the  building  was  razed  by  fire  or  was  demolished; 

d)  Where  because  of  poverty  or  similar  circumstances,  a  person 
is  unable  to  pay  taxes; 

e)  Where  a  person  is  overcharged  by  reason  of  gross  or  manifest 
error.  This  does  not  support  a  claim  based  on  the- 
contention  that  the  assessment  as  determined  by  the  assessor 
was  too  high  or  too  low; 

f)  Where  the  taxes  are  burdensome  by  reason  of  an  increased 
assessment  based  on  market  value  reassessment.  This 
provision  is  a  response  to  the  dramatic  increase  in  taxes  as 
a  result  of  the  market  value  reassessment  programme. 

Section  636b  permits  a  municipality  to  recommend  to  council  an 
increase  in  taxes  with  respect  to  a  person  who  is  undercharged  by 
reason  of  gross  or  manifest  error.  Again  these  latter  words  refer 
to  typographical  or  clerical  error  and  not  to  quantum  as  determined 
by  the  assessor. 

Previously  applications  for  cancellations,  reductions  or 
refund  of  taxes  were  sent  directly  to  the  Assessment  Review  Court. 
However,  they  are  now  processed  by  the  municipal  clerk  with  recourse 
to  the  Assessment  Review  Court  in  event  of  dispute. 
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3.  Exemptions  from  Taxation 

Under  s.  3  of  The  Assessment  Act  all  real  property  in  Ontario 
is  subject  to  assessment  and  taxation  subject  to  certain  exemptions 
from  taxation.  The  exemptions  granted  by  s.  3  are  phrased  in  general  and 
somewhat  vague  language,  so  that  it  is  not  obvious  as  to  what  or  who 
is  entitled  to  exemption.  Further,  many  of  the  exemptions  seem  to  be 
based  more  on  historical  accident  than  upon  a  considered  and  conscious 
attempt  to  single  out  certain  activities  or  persons  to  be  free  from 
the  municipal  tax  burden.  These  factors  make  it  very  difficult  to 
apply  s.  3  and  an  assessor  is  forced  to  resort  to  judicial  decisions 
interpreting  it  in  order  to  decide  whether  a  particular  property  is 
or  is  not  entitled  to  an  exemption.  The  discussion  that  follows  will 
deal  with  each  exemption  separately  and  point  out  where  possible  how 
each  exemption  has  been  interpreted. 
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Lands  or  Property  Belonging  to  Canada,  Any  Province  or  Municipality , 

Section  3  Ifl,  of  The  Assessment  .Act 

Under  s.  125  of  Tne  British  North  America  Act,  no  lands  or 
property  belonging  to  Canada  or  any  province  are  liable  to  taxation, 
is,  it  is  constitutionally  prohibited  to  impose  a  tax  on  any  Crown 
lands.  This  exemption  applies  only  to  lands  owned  by  the  Crown,  and 
interests  of  the  Crown  in  lands  privately-owned.  There  are  three 
categories  of  persons  to  whom  the  exemption  in  s .  3  111  does  not 
extent : 

1)  tenants  of  Crown  land; 

2)  owners  of  lands  in  which  the  Crown  has  an  interest; 

3)  tenants  of  privately-owned  land  in  which  the  Crown  has 
an  interest. 

In  these  three  situations,  the  land  is  assessable  in  the  same  way  as 
if  it  was  owned  or  the  interest  of  the  Crown  was  held  by  any  other 
person.  This  is  so  provided  in  s.  26  of  the  Act  which  reads  as 
follows : 

1)  Notwithstanding  paragraph  1  of  section  3,  the  tenant 
of  land  owned  by  the  Crown  where  rent  or  any  valuable 
consideration  is  paid  in  respect  of  such  land  and  the 
owner  of  land  in  which  the  Crown  has  an  interest  and  the 
tenant  of  such  land  where  rent  or  any  valuable  consideration 
is  paid  in  respect  of  such  land  shall  be  assessed  in 
respect  of  the  land  in  the  same  way  as  if  the  land  was 
owned  or  the  interest  of  the  Crown  was  held  by  any  other 
person.  .  . 

The  reason  for  denying  exemption  to  these  three  categories  of  persons 
is  clear.  It  would  confer  an  unfair  advantage  on  those  persons  who 
arc  fortunate  enough  to  obtain  an  interest  in  Crown  lands,  or  grant 
an  interest  to  the  Crown.  Since  there  is  no  constitutional  reason  for 
exempting  them,  s.  26  subjects  their  interests  in  the  land  to  taxation 
to  the  extent  that  their  interest  is  separate  and  distinct  from  that 
°l  ^ie  Crown.  This ,  of  course,  creates  the  problem  that  surrounds 
the  interpretation  of  s.  3  111  as  modified  by  s.  26. 

With  respect  to  the  owner  of  land  in  which  the  Crown  has  an 
interest  there  is  very  little  problem.  his  land  is  to  be  assessed 
as  if  the  interest  of  the  Crown  was  held  by  any  other  person.  It  is 
witii  respect  to  the  tenants  of  Crown  land  that  the  question  of  an 
exemption  is  quite  complicated.  The  issue  is  this.  Section  l(r) 


That 
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of  the  Act  defines  "tenant"  as  "including  an  occupant  or  person  in 
possession  other  than  the  owner."  On  the  basis  of  this  definition, 
it  could  be  contended  that  a  person  who  physically  occupies  or  is 
in  possession  of  premises  or  land,  is  a  tenant  within  the  meaning 
of  s.  1  (r)  and,  therefore,  is  liable  to  taxation  under  s.  26. 

However,  this  is  not  the  interpretation  that  has  been  given  by  the 
cases  to  the  word  "tenant"  as  it  is  defined  in  s.  l(r)  and  used  in 
s.  26.  It  should  also  be  noted  that  s.  26  extends  the  definition 
of  tenant.  Section  26(1) (a) (i)  provides: 

a)  For  the  purposes  of  this  subsection, 

i)  "tenant",  in  addition  to  its  meaning  under 
section  1,  also  includes  any  person  who  uses 
land  belonging  to  the  Crown  as,  or  for  the 
purposes  of,  or  in  connection  with,  his  residence, 
irrespective  of  the  relationship  between  him  and 
the  Crown  with  respect  to  such  use... 

The  following  cases  indicate  the  interpretation  that  has  been  given 

to  the  word  "tenant"  as  found  both  in  s.  l(r)  and  s.26. 

In  the  case  of  Stinson  v.  The  Township  of  Middleton,  [1949] 
O.R.  242  (Ont.  C.A.),  Mr.  Stinson  was  in  charge  of  an  experimental 
farm  owned  by  the  federal  Department  of  Agriculture.  There  was  no 
written  agreement  between  him  and  the  Department,  but  the  understanding 
was  that  he  would  reside  in  a  house  on  the  property  during  the  term 
of  his  employment  and  upon  the  termination  of  his  employment  he  was 
required  to  give  up  the  house.  He  paid  no  rent,  but  a  certain  sum  of 
money  was  deducted  from  his  salary  each  month  which  sum  did  not 
represent  the  full  rental  value  of  the  house.  The  municipality  sought 
to  tax  him  to  the  extent  of  the  assessed  value  of  his  interest  in  the 
house . 

The  court  held  that  he  was  not  a  tenant  within  the  meaning  of 
s.  l(r)  and,  therefore,  was  not  taxable  under  s.  26.  It  reached  this 
conclusion  by  applying  the  test  of  the  degree  of  control  exercised 
by  the  person  who  occupied  or  was  in  possession  of  the  land.  If  a 
person  occupies  or  is  in  possession  of  land,  that  does  not  necessarily 
make  him  a  tenant  within  s.  l(r)  and  s.  26.  To  "occupy"  or  "be  in 
possession",  he  must  have  sole  control  over  the  premises.  By  sole 
control  is  meant,  he  must  have  the  right  to  occupy  the  premises  for  a 
specific  period  of  time;  the  right  to  prevent  the  owner  of  the  land 
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from  coming  onto  the  land  without  his  consent  or  in  any  way  interfering 
with  his  use  of  the  land;  and  the  right  to  prevent  any  other  person 
from  interfering  with  his  use  of  the  land.  In  short,  he  must  have 
exclusive  rights  to  remain  on  the  premises  for  a  definite  period 
free  from  interference  from  anyone,  including  the  owner. 

Here  the  court  decided  that  Stinson  did  not  exercise  sole 
or  exclusive  control.  He  had  no  rights  to  use  the  premises  apart 
from  his  employment.  Further,  the  court  concluded  that  any  authorized 
official  of  the  Department  could  enter  upon  the  lands  or  premises  used 
by  Stinson  at  any  time,  another  factor  which  indicated  his  lack  of 
exclusive  control.  What  Stinson  acquired  was  only  the  right  to  use 
the  premises  which  did  not  include  the  sole  or  exclusive  control. 

This  absence  of  sole  control  meant  that  his  occupation  was  not 
sufficient  in  law  to  constitute  him  a  tenant  within  the  meaning  of 
s.  l(r)  and,  therefore,  his  interest  was  exempt  from  taxation  under 
s.  26  of  the  Act. 

At  this  point  the  extended  definition  of  "tenant"  in  s.  26(a) 
becomes  relevant.  It  was  in  response  to  the  Stinson  case  that  The 
Assessment  Act  was  amended  to  provide  that  a  person  who  occupies 
Crown  land  for  the  purposes  of  his  residence  is  considered  to  be  a 
tenant  within  s.  26  and  subject  to  taxation.  It  is  not  necessary 
for  a  person  to  pay  full  rental  value  for  the  residence  in  order  to 
be  considered  a  tenant.  That  is,  s.  26  has  been  amended  to  apply  to 
the  limited  situation  of  a  person  occupying  Crown  lands  for  the 
purposes  of  his  residence,  and  such  a  person  is  not  entitled  to  an 
exemption,  even  though  he  may  not  be  considered  a  tenant  under  s.  l(r). 

It  is  important  to  note  that  the  interpretation  of  s.  l(r)  in  the  Stinson 
case  is  still  applied  to  situations  where  persons  occupy  Crown  land 
for  purposes  other  than  a  residence.  In  these  cases,  it  still  must  be 
proved  that  such  person  exercises  exclusive  control  over  the  land  during 
the  period  of  his  occupation.  This  conclusion  is  illustrated  by  the 
decision  in  the  case  of  Re  Delta  Parking  Systems  v.  Township  of  Toronto, 
[1965]  O.R.  380  (Ont.  C.A.).  Here  the  company  pursuant  to  an  agreement 
between  itsell  and  the  Crown  was  to  manage  the  parking  garage  owned 
by  the  Crown  at  the  Toronto  Airport.  Under  the  agreement,  the  Crown 
was  to  provide  certain  parking  equipment,  but  the  company  was  to  provide 
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all  labour  and  other  services.  The  Crown  was  to  pay  a  fixed  sum  to 
the  company  to  cover  expenses  incurred  and  also  compensate  the 
company  for  its  services  by  way  of  a  management  fee  payable  every 
year.  The  Crown  was  to  receive  all  monies  received  by  way  of  parking 
fees,  which  were  to  be  deposited  daily  by  the  company  to  the  account 
of  the  Receiver  General.  The  Crown  had  the  power  to  install  short 
term  parking  meters  and  the  right  to  close  out  areas  of  the  parking 
structure  to  make  necessary  repairs.  As  well,  it  could  require  the 
company  to  set  aside  a  specific  area  in  the  parking  structure  for 
the  storage  of  rental  cars  and  cars  that  were  there  to  be  repaired 
by  a  service  station  operated  at  the  airport. 

The  municipality  sought  to  impose  a  property  tax  on  the 
company,  arguing  that  the  company  was  a  tenant  within  the  meaning  of 
s.  l(r)  and  s.  26.  The  court  rejected  this  argument  and  held  that 
the  company  was  exempt  from  property  taxation.  It  said  that,  given 
the  terms  of  the  agreement,  the  parking  structure  was  in  the  full 
control  of  the  Crown  and  the  occupation  of  the  company  was  not 
occupation  in  its  own  right,  but  rather  on  behalf  of  the  Crown  in 
connection  with  the  Crown’s  business  of  providing  parking 
conveniences  for  people  using  the  airport.  Notwithstanding  that  the 
company  was  in  physical  occupation  of  the  parking  structure,  it  did  not, 
given  the  terms  of  the  agreement  entitling  it  to  possession,  exercise 
sole  control  over  the  parking  structure. 

Summary 

1*  All  lands  owned  by  the  Crown  are  exempt  from  taxation 

under  s.  3  T1  of  The  Assessment  Act. 

2.  All  interests  of  the  Crown  in  land  owned  by  a  private 

person  are  exempt  from  taxation. 

3 •  Owners  of  land  in  which  the  Crown  has  an  interest  are  liable 

to  taxation  under  s.  26. 

2*.  All  tenants  of  land  owned  by  the  Crown  are  subject  to  taxation 

under  s.  26.  A  person  who  physically  occupies  or  is  in  possession 
of  Crown  land  is  not  by  that  lact  a  tenant  within  the  meaning  of 
s.  1 ( r )  and  s.  26.  To  be  considered  a  tenant,  he  must  exercise  sole 
or  exclusive  control  over  the  land. 


■ 
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5.  A  limited  exception  to  proposition  (4)  is  provided  by 

s.  26(a).  A  person  who  physically  occupies  Crown  land,  but  who 
lacks  the  necessary  degree  of  control  to  make  him  a  tenant  within 
s.  l(r)  may  still  be  liable  to  taxation  under  s.  26,  if: 

i)  he  occupies  crown  lands  for  the  purposes  of,  or  in 
connection  with  his  residence;  and 
ii)  he  pays  rent  or  valuable  consideration,  which 
consideration  need  not  represent  the  full  rental 
value  of  the  residence. 
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Lands  Used  for  Municipal  Purposes 

Closely  related  to  the  discussion  of  the  liability  of 

a  tenant  of  crown  land  to  taxation  is  the  exemption  granted  to 

municipal  lands  under  s.  3  119.  Section  3  1(9  provides: 

Subject  to  section  35,  the  property  belonging 
to  any  county  or  municipality  or  vested  in  or 
controlled  by  any  public  commission  or  local 
board  as  defined  by  the  Department  of  Municipal 
Affairs  Act,  wherever  situate  and  whether  occupied 
for  the  purposes  thereof  or  unoccupied  but  not  when 
occupied  by  a  tenant  or  lessee  who  is  liable  to 
taxation,  except  property  of  a  harbour  commission 
used  for  the  parking  of  vehicles  for  which  a  fee 
is  charged. 

The  rationale  for  exempting  municipal  lands  is  obvious.  Since 
these  lands  are  devoted  to  municipal  purposes,  the  imposition  of 
a  real  property  tax  would  result  in  a  confusion  of  offsetting 
bookkeeping  entries  and  a  distorted  picture  of  assessment  and  the 
tax  rate.  However,  municipal  lands  occupied  by  a  tenant  who  is 
liable  to  taxation  are  not  exempt.  The  reason  for  denying  an  exemption 
in  this  situation  is  to  avoid  conferring  an  unfair  tax  advantage. 

The  questions  that  arise  with  respect  to  s.  3  119  are  similar 
to  the  ones  under  s.  l(r)  and  s.  26.  It  will  be  recalled  that,  for 
the  purposes  of  s.  l(r),  a  tenant  was  a  person  who  was  not  only  in 
occupation  of  land,  but  also  who  exercised  sole  or  exclusive  control 
over  the  land  during  his  period  of  occupation.  This  definition  would 
equally  apply  for  the  purposes  of  s.  3  119,  but  for  a  recent  decision 
of  the  Supreme  Court  of  Canada  in  the  case  of  Toronto  Transit  Commission 
v.  Toronto,  [1971]  S.C.R.  which  seems  to  have  enlarged  the  definition 
of  tenant  used  in  s.  3  1(9.  In  this  case,  the  TTC  had  leased  to  a 
developer  certain  lands  which  it  owned.  The  developer  was  to 
construct  a  building  on  the  land,  but  at  the  time  of  assessment  had 
not  done  anything.  The  city  of  Toronto  assessed  the  TTC  for  the  total 
value  of  the  property,  exempted  the  land  from  taxation,  and  in  a 
companion  notice  oi  assessment  to  the  TTC  assessed  the  value  of  the 
tenant's  interest,  but  did  not  grant  an  exemption  for  that  interest. 

The  TTC  brought  an  action  for  declaration  that  the  tenant's 
interest  was  not  liable  to  taxation  because  he  had  never  occupied  the 
lands  physically  or  otherwise  and  therefore  was  not  a  tenant  within 
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the  meaning  of  s.  l(r).  The  Supreme  Court  of  Canada  rejected 
this  contention  holding  that  if  a  tenant  has  a  contractual  right 
to  occupy  land> whether  or  not  at  the  time  of  the  assessment  he  has 
exercised  that  right  by  going  on  to  the  lands,  the  exemption  is 
removed  and  the  lands  become  subject  to  taxation.  The  reasoning 
of  the  court  is  best  illustrated  by  a  reference  to  the  relevant 
part  of  the  judgment: 

"...The  exemption  of  municipally  owned  lands 
should  not  apply  where  the  said  lands  are  not 
devoted  to  the  purposes  of  the  municipality,  but 
are  devoted  to  commercial  uses.  A  very  plain 
example  of  that  change  of  use  is  when  the  lands 
are  leased  to  a  tenant,  then  the  use  for  municipal 
purposes  disappears  and  in  place  thereof,  there 
is  a  commercial  use  producing  a  revenue  to  the 
municipality.  That  revenue  comes  from  property 
used  by  a  tenant  for  a  commercial  purpose  wherein 
the  tenant  competes  with  other  owners  and  tenants 
of  commercially  used  lands.  To  permit  lands  to 
used  tax  free  would  be  to  bonus  the  tenants 

of  such  lands  and  permit  unfair  competition  with 
other  users  of  commercial  lands.  Whether  or  not 
the  tenant  is  obligated  under  the  lease  to  pay 
the  taxes  is  not  an  important  factor  because  if  the 
tenant  is  not  required  to  pay  taxes  then  the  lands 
become  that  much  more  valuable  to  the  tenant  and  he 
would  offer  a  higher  rental.  In  such  case,  the  person 
who  will  be  engaged  in  unfair  competition  with  other 
users  of  commercial  lands  would  be  the  municipality 
and  not  the  tenant.  The  result  in  either  case  is 
the  same.  Legislative  policy  would  seem  to  be 
carried  out  only  if  lands  are  subject  to  taxation 

as  soon  as  their  use  is  no  longer  a  use  for 

muni ci  p al  purposes  but  becomes  a  use  for  commercial 

purposes . " 

Since  the  TTC  in  this  case  was  receiving  the  full  rental  value  even 
though  the  tenant  had  not  physically  occupied  the  land,  the  court 
concluded  that  the  land  was  being  put  to  a  commercial  use  rather  than 
being  used  for  municipal  purposes  and,  therefore,  was  not  exempt 
from  taxation. 


Summary 

1  •  Under  s.  3  *i9,  lands  or  buildings  used  for  municipal 

purposes  are  exempt  from  taxation  unless  occupied  by  a  tenant 


' 


-  41  - 


who  is  liable  to  taxation. 

2.  A  person  is  a  tenant  if  he  occupies  land  and  exercises 
exclusive  control  over  the  land. 

3.  A  person  may  also  be  a  tenant  and,  therefore,  subject  to 
taxation  if  lie  has  a  contractual  right  to  occupy  the  land  even 
though  in  fact  he  is  not  in  physical  occupation  at  the  time  of 
the  assessment. 

It  should  be  noted  that  the  extended  definition  of  tenant 
in  the  TTC  case  was  made  for  the  purposes  of  determining  whether 
or  not  a  municipality  was  entitled  to  an  exemption  under  s.  3  119. 

Whether  this  definition  is  also  to  be  used  for  the  purposes  of 
s.  26  and  generally  for  the  purposes  of  s.l(r)  is  not  clear.  On 
the  basis  of  the  reasoning  in  the  TTC  case,  a  strong  argument  could 
be  made  to  support  the  conclusion  that  the  word  ’tenant’  in  s.  l(r) 
should  be  defined  as  meaning  a  person  in  occupation  of  land 
exercising  sole  control  and  a  person  though  not  an  occupation  who 
lias  a  contractual  right  to  exclusive  occupation. 
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Places  of  Worship  and  Cemeteries  —  Section  3  113  of  The  Assessment  Act 

All  lands  used  in  connection  with  a  cemetery  or  a  burying 
ground  are  exempt  from  taxation.  A  "cemetery"  is  defined  in  s.  1(b) 
of  The  Cemeteries  Act  as  meaning  "land  that  is  set  apart  or  used  as 
a  place  for  the  interment  of  the  dead  or  in  which  human  bodies  have 
been  buried".  The  only  problem  concerning  this  exemption  arises  out 
of  s.  3  1(3  (a)  whereby  it  is  provided  that  "where  land  is  acquired 
for  the  purpose  of  a  cemetery,  but  is  not  immediately  required  for 
such  purpose,  it  is  not  entitled  to  exemption  from  taxation  until 
it  has  been  enclosed  and  actually  and  bona  fide  required,  used  and 
occupied  for  the  interment  of  the  dead".  It  would  seem  that  to  be 
entitled  to  an  exemption,  the  land  must  be  actually  used  for  burial 
purposes,  but  this  is  not  how  the  section  has  been  interpreted. 

Rather,  so  long  as  the  land  is  used  for  the  general  purposes  of  a 
cemetery,  which  includes  not  only  grave  space,  but  also  walkways, 
gardens  and  reservations  for  future  graves,  it  is  entitled  to  an 
exemption.  This  was  the  conclusion  in  the  case  of  Memory  Gardens 
Ltd,  v.  Waterloo,  [1955]  O.W.N.  424  (Ont.  C.A.).  Here,  the  company 
had  acquired  two  parcels  of  land,  parcel  A,  consisting  of  52  acres 
and  parcel  B.  It  was  the  intention  of  the  company  that  only  parcel 
A  was  to  be  used  for  burial  purposes.  Parcel  B  which  consisted  of 
very  swampy  land  was  to  be  used  for  drainage  purposes  and  to  provide 
a  background  for  the  gardens  and  burial  plots  on  parcel  A.  At  the 
time  of  the  assessment,  about  50%  of  the  burial  spaces  had  been 
sold.  Twenty  acres  of  parcel  A  had  been  set  aside  for  the  development 
of  gardens.  Thus,  there  was  a  considerable  amount  of  land  which  was 
not  and  would  never  be  used  for  burial  purposes. 

The  municipality  assessed  the  land  and  denied  an  exemption 
from  taxation.  On  appeal,  the  court  overruled  this  decision  and 
held  that,  given  the  kind  of  development  envisaged  for  the  cemetery, 
it  was  necessary  for  the  company  to  acquire  these  lands  and  the 
process  of  its  development  was  such  that  it  could  be  said  that  the 
lands  wet'i?  actually  required  and  being  used  for  the  interment  of 
the  dead  even  though  all  the  lands  in  question  were  not  devoted 
specifically  to  th.it  purpose. 
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Summary 

1.  Lands  used  for  the  purposes  of  a  cemetery  or  burying  ground 
are  exempt  from  taxation. 

2.  To  be  exempt,  the  lands  need  not  necessarily  be  used  for 
grave  spaces  so  long  as  they  are  used  for  the  general  purposes  of  a 
cemetery  or,  if  not  so  used  at  the  time,  are  being  held  and  gradually 
integrated  into  that  general  use. 
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Places  of  Worship 

Section  3,  If 3  provides  an  exemption  from  taxation  "for  every 
place  of  worship,  land  used  in  connection  therewith  and  every  church 
yard".  The  exemption  for  places  of  worship  has  been  interpreted 
very  narrowly.  The  result  of  the  cases  is  that  the  exemption  is 
confined  to  the  church  building  or  place  of  worship  and  the  land 
upon  which  it  is  erected  and  the  land  immediately  surrounding  it  which  is 
necessary  to  or  used  for  the  immediate  ends  and  purposes  of  the  church.  The 

exemption  does  not  apply  to  the  church  manse  whether  or  not  such  manse 
forms  part  of  the  main  church  building.  This  is  so  notwithstanding 
that  many  of  the  functions  directly  related  to  the  management  and 
operation  of  churches  or  places  of  worship,  such  as  the  giving  of 
spiritual  instruction  or  the  solemnization  of  marriages,  are  carried 
on  in  the  minister's  residence. 

Finally,  it  should  be  noted  that  under  s.  3  113(b)  lands 
rented  or  leased  to  a  church  are  not  exempt  unless  rented  from 
another  church  or  religious  organization. 

References 

Re  Melville  Presbyterian  Church,  [1926]  31  O.W.N.  187. 

North  Bay  v.  The  Sisters  of  the  Assumption,  (1947)  unreported  decision 
—  Sudbury  county  judge. 

St.  Mary's  Anglican  Church  v.  Windsor,  [1942]  O.W.N.  102. 

Les  Soeurs  de  la  Visitation  v.  Ottawa,  [1952]  O.R.  61. 


-  45 


Public  Educational  Institutions  —  Section  3  If 4  of  The  Assessment  Act 

Under  this  section,  lands  or  buildings  of  universities  and 
schools  are  exempt  from  taxation  when  actually  used  or  occupied  by 
the  institution.  In  the  majority  of  cases,  there  is  no  difficulty 
in  determining  when  the  exemption  applies.  Generally,  a  building 
owned  by  a  university  or  school  in  which  classes  are  carried  on  or 
lands  which  are  used  in  connection  with  the  programme  of  the 
institution  are  exempt.  The  difficulty  arises  with  respect  to  lands 
or  buildings  owned  by  an  educational  institution  which  is  not  used 
exclusively  and  specifically  for  the  purposes  of  the  teaching 
programme.  Examples  would  be  a  house  owned  by  a  university  or  school 
used  as  a  residence  by  the  president  or  other  official  and  student 
residences  owned  by  the  institution. 

Usually,  the  question  to  be  determined  is  whether  the 
lands  or  buildings  are  "actually  used  and  occupied  by  the  institution 
within  the  meaning  of  s.  3  114.  It  is  the  same  problem  here  as  in 
s.  26-  namely,  is  the  physical  occupation  of  the  person  occupation 
in  his  own  right,  or  in  right  of  the  educational  institution?  The 
following  cases  illustrate  the  approach  that  has  been  taken  by  the 
courts  and  should  be  helpful  to  an  assessor  in  determining  whether 
or  not  an  exemption  should  be  granted.  Branksome  Hall  v.  City  of 
Toronto ,  [1946]  O.W.N.  93  (Ont.  C.A.).  In  this  case,  the  city 
assessed  a  house  owned  by  a  private  school  which  was  used  in  part 
as  a  residence  for  the  principal.  The  court  held  that  the  residence 
was  exempt  from  taxation.  It  reached  this  conclusion  because  of  the 
fact  that  it  was  essential  to  the  carrying  on  of  a  girl's  school 
that  the  principal  resided  on  the  school  property.  The  residence  was 
provided  primarily  for  the  purposes  of  the  school  and  was  considered 
to  be  actually  used  and  occupied  by  the  school  although  it  was  used 
by  the  principal  as  a  residence. 

University  of  Windsor  v.  Windsor,  [1965]  2  O.R.  455  (Ont. 
C.A.).  The  City  of  Windsor  sought  to  tax  a  large  on-campus  house 
provided  rent-free  by  the  university  to  the  president  for  the  private 
accommodation  of  his  family,  and  for  the  purpose,  of  holding  meetings 
and  receptions.  It  was  held  that,  notwithstanding  its  dual  use,  the 
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residence  was  actually  used  and  occupied  for  the  purposes  of  the 
university  and  as  such,  was  exempt  from  taxation.  The  court  reasoned 
that  the  residence  and  the  functions  carried  on  within  it  were 
necessary  for  the  effective  discharge  of  the  duties  of  the  president 
as  chief  executive  officer  of  the  university  as  opposed  to  being 
merely  a  private  residence.  It  was  not  necessary  to  show  that  the 
house  was  exclusively  used  and  occupied  for  the  purposes  of  the 
university  in  order  to  qualify  for  an  exemption. 

In  contrast  is  Trinity  College  v.  City  of  Toronto,  [1968] 

2  O.R.  24  (Ont.  C.A.).  The  municipality  sought  to  tax  an  off-campus 
house  owned  by  the  college  provided  rent-free  to  the  Provost,  the 
executive  head  of  the  college.  The  court  held  that  the  house  was 
not  exempt  because  it  was  not  actually  used  or  occupied  by  the 
college  within  the  meaning  of  s.  3  1(4.  It  reached  this  conclusion 
on  the  basis  of  the  particular  facts  of  the  case.  The  Provost  was 
not  required  to  live  there,  and  the  house  was  not  used  by  him  for 
any  purposes  of  the  university  apart  from  his  occasional  entertainment 
of  guests.  That  is,  it  could  not  be  said  that  the  occupation  of 
the  premises  was  that  of  the  college  because  the  predominant  use 
made  of  the  house  was  as  a  private  residence  and  not  for  the  purposes 
of  the  university. 

University  of  Ottawa  v.  Ottawa,  ^  . 

n-  -  e'V 7i — : - - prrr -  1962  2  O.R.  382  (Ont.  C.A.) 

Carleton  University  v .  Ottawa, 

At  issue  in  this  case  was  whether  student  residences  owned  by  the 
universities  in  question  were  exempt  from  taxation.  It  was  argued 
that  the  purposes  of  a  university  are  to  provide  a  systematic  basis 
of  instruction  and  training  and  none  was  carried  on  in  the.  subject 
buildings.  This  argument  was  rejected  by  the  court  which  held  that 
education  should  not  be.  so  narrowly  defined  and  there  was  a  process 
of  informal  if  not  formal  education  carried  on  in  the  residences. 

It  thus  concluded  that  the  residences  formed  part  of  the  total 
university  complex  and  helped  to  fulfill  the  educational  purpose  of 
the  university.  As  such,  these  buildings  were  entitled  to  an  exemption. 


Summary 

1*  Lands  or  buildings  of  an  educational  institution  are 

exempt  from  taxation  under  s.  3  1(4  if  actually  used  or  occupied  by 
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the  institution. 

2.  Those  buildings  and  lands  used  directly  for  the  purposes 
of  carrying  on  the  programme  of  the  institution  are  clearly  exempt. 

3.  With  respect  to  lands  or  buildings  which  are  used  for  dual 
or  multi-purposes,  the  question  is  whether  the  occupation  is  that  of 
the  educational  institution  or  of  the  actual  user  of  the  land. 

4.  It  is  occupation  by  the  educational  institution  if  the  use 
that  is  made  of  the  land  is  primarily  for  the  purposes  of  the 
institution.  There  is  no  general  test  to  be  applied  to  determine 
this,  but  rather  each  case  must  be  decided  on  its  particular  facts. 

Finally,  it  should  be  noted  that  under  s.3  1[4(a)  the 
exemption  from  taxation  does  not  apply  to  lands  leased  to  an 
educational  institution  unless  the  lessor  is  also  exempt  from 
taxation . 
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Seminaries  of  Learning,  Religious  and  Educational  —  Section  3  1f5&6 

of  The  Assessment  Act 

Under  s.3  1f5  of  the  Act,  an  exemption  from  taxation  is 
granted  to  lands  and  buildings  used  by  a  seminary  of  learning  for 
religious  or  philanthropic  purposes.  Similarly,  an  exemption  is 
granted  under  s.3  116  to  an  educational  seminary  of  learning.  In 
both  cases,  the  lands  and  buildings  must  be  actually  used  and  occupied 
by  the  seminary.  Further,  under  s.3  1(6,  the  exemption  does  not  extend 
to  lands  of  the  seminary  used  for  farming  purposes. 

The  main  problem  surrounding  these  two  sections  is  defining 
what  is  meant  by  a  "seminary  of  learning".  In  general,  it  may  be 
said  that  the  courts  have  given  a  very  liberal  interpretation  to 
these  words.  Two  cases  are  of  particular  importance.  In  the  case 
of  Worldwide  Evangelization  Crusade  v.  Beamsville,  [1960]  S.C.R.  49 
(S.C.C.),  the  issue  was  whether  the  lands  and  buildings  of  a  missionary 
college  were  exempt  within  s.  3  115.  There  was  no  question 
that  the  use  was  for  religious  purposes,  rather  the  issue  was  whether 
the  college  was  a  seminary  of  learning.  While  there  was  no  fixed 
curriculum,  regular  religious  instruction  and  discussions  were 
carried  on  each  morning.  In  addition,  practical  training  in  certain 
skills  such  as  mechanics  and  carpentry  was  provided.  It  was 
argued  that  to  qualify  as  a  "seminary  of  learning"  the  instruction 
given  by  the  institution  must  approximate  the  standards  of  scholar¬ 
ship  set  in  universities.  This  argument  was  rejected  by  the 

court  which  held  that  the  words  "seminary  of  learning"  were  to  be 
given  a  wide  definition  and  meant  "a  place  which  is  devoted  to 
teaching  subjects  or  skills  so  that  those  in  attendance  do  learn  to 
fulfill  better  and  more  effectively  the  purpose  to  which  they  have 
dedicated  themselves".  The  case  of  St.  Vladimir  Ukranian  Institute 
v.  The  City  of  Toronto,  [1966]  2  O.R.  407  (Ont.  C.A.)  involved  the 
interpretation  of  s.3  1(6.  In  this  case,  the  Institute,  a  non¬ 
profit  corporat  jloh  ,  owned  a  house  which  was  used  as  a  residence  for 
Ukranian  students  attending  the  University  of  Toronto.  While  no 
formal  university  courses  were  given  in  the  residence,  as  a  condition 
of  living  there  each  student  was  required  to  participate  in  seminars 
twice  weekly  relating  to  the  Ukranian  language,  religion  and  culture. 
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In  addition,  regular  lectures  were  given  once  a  week,  but  attendance 
was  not  compulsory. 

Once  again  the  court  held  that  the  words  "seminary  of 
learning"  were  to  be  given  a  broad  interpretation  and  were  not  to 
be  limited  to  an  institution  offering  formal  courses  of  instruction. 

It  concluded  that  although  a  major  use  of  the  house  was  for  the 
purposes  of  student  accommodation,  the  dominant  purpose  was  cultural 
and  educational. 

While  the  term  "seminary  of  learning"  as  used  in  ss.3  1[5&6 
has  been  broadly  interpreted,  there  have  been  cases  where  certain 
institutions  were  denied  exemptions.  Thus,  in  the  case  of  Emmanuel 
Convalescent  Foundation  v.  Whitchurch  [1967]  2  O.R.  487  (Ont.  C.A.), 
lands  and  buildings  used  for  the  purposes  of  the  rehabilitation  of 
alcohol  and  drug  addicts  were  held  not  to  be  exempt  on  the  grounds  that 
a  seminary  of  learning  does  not  include  an  institution  devoted  to  the 
purposes  of  assisting  in  the  avoidance  of  addiction. 

Similarly*  in  Westminster  College  v.  London,  (1963)  38  D.L.R. 

2nd  397  (Ont.  H.C.),  a  residence  owned  by  the  United  Church  of  Canada 
and  used  to  accommodate  students  attending  the  University  of  Western 
Ontario  was  denied  exemption  on  the  basis  that  the  residence  had 
no  specific  educational  purpose  and  was  not  training  any  of  the  students 
for  anything  special. 

Summary 

1.  Lands  and  buildings  of  a  seminary  of  learning  used  for 
religious,  philanthropic  or  educational  purposes  are  exempt  from 
taxation  under  s.3  1I5&6. 

2.  The  words  "seminary  of  learning"  are  to  be  interpreted 
broadly  and  to  come  within  that  phrase,  it  is  not  necessary  for 
the  institution  to  be  offering  formal  instruction  or  scholarship 
approximating  that  given  by  higher  institutions  of  learning. 

3-  The  words  "seminary  of  learning"  mean  an  institution  devoted 

to  the  teaching  of  subjects  or  skills  so  that  those  in  attendance 
will  learn  to  fulfill  better  and  more  effectively  the  particular 
purposes  to  which  they  have  devoted  themselves. 
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4.  There  is  no  specific  test  other  than  that  set  out  in 

proposition  4  that  can  be  used  to  determine  whether  an  institution 
comes  within  ss.3  1I5&6,  and  each  case  must  be  determined  ultimately 
upon  its  own  facts. 
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Charitable  and  Philanthropic  Institutions  —  Section  3  1111  &  12  of 

The  Assessment  Act 

Section  3  1(11  &  12  provide  exemptions  for  property  owned 
by  specifically  named  institutions  (for  example,  under  s.3  1112  the 
Canadian  Red  Cross  Society  and  the  St.  John  Ambulance  Association)* 

In  addition,  exemptions  are  granted  to  institutions  specified  in  much 
more  general  words  such  as,  for  example,  a  house  of  refuge  and  any 
other  similar  institution,  or  an  incorporated  charitable  institution 
or  any  other  similar  incorporated  institution.  While  it  is  relatively 
easy  to  determine  what  is  meant  by  certain  of  the  named  institutions 
in  these  sections  as,  for  example,  an  industrial  farm,  or  a  home  for 
the  care  of  children,  it  is  very  difficult  to  know  from  a  straight 
reading  of  the  words  what  is  meant  by  the  words  any  other  similar 
institution.  The  difficulties  in  determining  which  institutions 
fall  within  this  latter  category  P°se  the  problems  that  arise 
under  s.3  1(11  &  12. 

It  should  be  noted  at  this  point  that  to  claim  an  exemption, 
the  institution  must  not  only  come  within  one  of  the  categories 
in  s.3  1111  &  12,  but  also  the  institution  must  not  be  operated  for 
profit  or  gain  and  the  land  must  be  owned  by  the  institution  and 
occupied  or  used  for  the  purposes  of  the  institution.  (With  respect 
to  the  requirement  of  occupation  or  use,  it  is  suggested  that  the 
same  principles  or  tests  with  respect  to  occupancy  are  to  be  applied 
here  as  were  applied  in  the  case  of  educational  institutions.)  As 
well,  there  is  a  third  requirement  in  s-3  1(12,  namely  that  the 
institution  must  be  supported  in  part  at  least  by  public  funds.  The 
meaning  of  this  requirement  will  be  considered  in  the  discussion  of 
the  cases  that  follow. 

In  Les  Soeurs  de  la  Visitation  v.  Ottawa,  [1952]  O.R.  61  (Ont. 
C.A.),  the  relevant  facts  were  these.  An  incorporated,  non-profit 
religious  Order  owned  lands  and  buildings  used  for  the  purposes  of 
the  Order.  The  buildings  had  various  uses  such  as  a  residence,  a 
place  or  worship,  an  infirmiry,  a  laundry,  etc.  Part  of  the  buildings 
used  lor  worship  were  open  to  the  public.  The  Order  also  provided 
aid  to  ind 'gents  and  the  opportunity  for  outside  individuals  to 
spend  some  time  in  retreat.  The  primary  purpose  for  which  the  Order 
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was  founded  was  to  admit  women  who ,  for  reasons  of 

old  age,  infirmity  or  poverty  were  denied  access  to  other  religious 
orders.  The  Order  was  strictly  non-profit  making  and  its  income 
was  derived  from  interest  on  its  investments  plus  voluntary  donations 
from  members  of  the  public. 

The  Order  sought  an  exemption  from  taxation  under  various 
provisions  of  s.3,  particularly  s.3  1111  &  12.  With  respect  to 
s.3  Ifll,  the  question  that  the  court  had  to  decide  was  whether,  since 
the  Order  did  not  come  within  any  of  the  specified  categories,  it 
fell  within  the  category  "or  other  similar  institution".  In  so  doing, 
the  court  applied  the  legal  rule  of  interpretation  known  as  the 
"ejusdem  generis  rule".  This  rule  states  that  where  general  words  in 
a  statute  are  preceded  by  specific  words,  the  general  words  are  to 
be  interpreted  as  applying  only  to  persons  or  things  of  the  same 
kind  or  class  as  those  specifically  mentioned  in  the  preceding  words. 

That  is,  to  come  within  the  words  of  "other  similar  institution", 
the  0 rder  must  be  similar  to  an  industrial  farm,  house  of  industry, 
house  of  refuge,  etc.  On  this  basis,  the  court  concluded  that  the 
Order  was  not  entitled  to  an  exemption  under  s.3  1(11.  The  common 
characteristic  of  the  institutions  in  s.3  1111  was  that  they  are  all 
establishment  which  are  either  correctional  or  reformatory,  or 
organizations  formed  for  the  purpose  of  providing  care.  Since  the 
nature  of  the  Order  was  not  correctional,  reformatory,  or  formed 
to  provide  care  except  in  a  very  broad  sense ,  it  was  not 
one  of  the  named  institutions  in  s.3  1(11,  nor  a  "similar  institution". 

With  respect  to  an  exemption  under  s.3  1(12,  the  court  held 
that  the  Order  did  not  come  within  any  of  the  specified  categories 
of  organizations  because  it  was  not  a  charitable  institution  organized 
for  the  relief  of  the  poor,  the  Canadian  Red  Cross  Society  or  a 
St.  John  Amauiance  Association.  Further,  in  applying  the  ejusdem 
generis  rule,  it  was  not  "similar"  to  any  of  the  named  institutions. 

It  is  important  to  note  that  in  deciding  whether  the  Order  was  a 

similar  institution,  the  court  compared  it  to  all  three  of  the  institutions 

specified  in  s.3  1112. 

Ihe  court  also  gave  another  ground  for  denying  an  exemption 
under  s.3  1(12,  namely  that  the  Order  was  not  supported  in  part  by 
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public  funds.  It  was  argued  on  behalf  of  the  Order  that  since  part 
of  its  income  was  derived  from  public  donations,  that  requirement 
was  satisfied.  The  court  did  not  accept  this  argument  saying  that 
the  words  "public  funds"  meant  money  provided  from  the  treasuries 
of  either  the  federal,  provincial  or  municipal  governments. 

This  case  should  be  contrasted  with  the  decision  in  Re  Ina 
Grafton  Homes  v.  East  York,  [1963]  2  O.R.  540  (Ont.  C.A.).  Ina 
Grafton  Homes  was  a  non-profit,  charitable  corporation  established 
for  the  general  purposes  of  carrying  on  charitable  work.  In  fact, 
the  corporation  operated  homes  for  elderly  and  needy  women.  The 
expenses  for  operating  the  home  were  covered  in  part  by  the  rents 
charged  and  by  way  of  subsidies  paid  by  the  Department  of  Public 
Welfare.  Sometime  after  the  corporation  was  established,  the  lands 
and  buildings  owned  by  it  were  vested  in  the  United  Church  of  Canada 
who  held  the  lands  in  trust  for  the  corporation.  Ina  Grafton  Homes 
claimed  an  exemption  from  taxation  under  s.3  1112.  This  claim  was 
denied  on  appeal  to  the  Court  of  Appeal  on  two  grounds  that  are 
relevant  here.  First  of  all,  the  Court  decided  that  the  institution 
did  not  come  within  any  of  the  specific  categories  in  s.3  1112  because 
its  operations  were  limited  to  elderly  or  needy  women  and  therefore 
could  not  be  said  to  be  organized  for  the  relief  of  the  poor,  nor 
was  it  a  Canadian  Red  Cross  Society  or  St.  John  Ambulance  Association. 
Rather,  if  an  exemption  was  to  be  granted,  the  corporation  must  come 
within  the  general  category  of  "any  similar  incorporated  institution" 
and  the  ejusdem  generis  was  to  be  applied.  But  in  applying  this  rule, 
the  Court  stated  that  the  words  "any  similar  institution"  refer  only 
to  the  named  institutions  in  that  section,  namely  the  Canadian  Red  Cross 
Society  and  the  St.  John  Ambulance  Association.  That  is,  to  be  entitled 
to  an  exemption  under  s.3  1112,  the  institution  must  be  an  incorporated 
charitable  institution  specifically  organized  for  the  relief  of  the 
poor,  or  specifically  the  Canadian  Red  Cross  Society  or  St.  John 
Ambulance  Association,  or  an  institution  similar  to  the  Canadian  Red 
Cross  Society  or  the  St.  John  Ambulance  Association.  If  it  was  not 
specifically  organized  for  the  relief  of  the  poor,  but  was  similar  to 
such  an  institution,  it  did  not  qualify  for  an  exemption. 
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The  second  ground  for  decision  was  that  s.3  1112  required 
that  the  lands  be  owned  by  the  institution  claiming  the  exemption 
and  in  this  case  it  was  the  United  Church  of  Canada  who  owned  the  lands 
and  not  Ina  Grafton  Homes. 

The  last  case  to  be  considered  in  this  trilogy  of  cases  is 
Re  Mennonite  Home  Association  of  York  County  v.  Stouffville,  [1970] 

2  O.R.  753  (Ont.  C.A.).  In  this  case,  the  association  was  an 
incorporated,  non-profit  charitable  institution  which  owned  and 
operated  the  building  as  a  nursing  home.  Residents  of  the  nursing 
home  did  not  have  to  pass  any  means  test  to  be  admitted,  nor  did 
they  have  to  be  affiliated  with  any  particular  church.  The  nursing 
operations  carried  on  were  subsidized  in  part  by  the  Department  of 
Welfare.  The  association  claimed  an  exemption  from  taxation  under  s.3  1112. 

The  court  held  that,  although  the  association  was  not  specifically 
organized  for  the  relief  of  the  poor,  factually  it  was  similar  to  that  * 
kind  of  institution.  The  problem  for  the  court,  then,  was  to  decide  whether 
the  association  was  "similar"  within  the  meaning  of  s.3  1(12.  It  held 
that  it  was.  In  reaching  this  conclusion,  the  court  said  that  it  was 
proper  to  look  at  all  three  of  the  specifically  mentioned  categories 
of  institutions  in  s.3  If  1 2  and  not  just  the  Canadian  Red  Cross  Society 
or  the  St.  John  Ambulance  Association  in  determining  whether  the  association 
was  similar.  Using  this  approach  the  court  concluded  that  the 
institution  here  in  question  was  entitled  to  an  exemption. 

Summary 

1.  To  claim  an  exemption  under  s.3  1111,  the  institution  must 

either  be  an  industrial  farm,  house  of  industry,  house,  of  refuge, 
institution  for  the  reformation  of  offenders  or  for  the  care  of  children, 
boys'  and  girls'  home  or  any  other  similar  institution.  To  be  an  'bther 
similar  institution",  the  institution  claiming  the  exemption  must  be 
organized  for  correctional  or  reformatory  purposes  or  for  the  purpose 
of  providing  care. 

2*  To  claim  an  exemption  under  s.3  If  1 2 ,  the  institution  must 

be  an  incorporated  charitable  institution  specifically  organized  for 
the  relief  of  the  poor,  or  the  Canadian  Red  Cross  Society  or  the 
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St.  John  Ambulance  Association,  or  a  similar  incorporated  institution. 

In  deciding  whether  an  institution  is  'similar',  the  better  judicial 
opinion  is  that  it  must  be  similar  to  at  least  one  of  the  three 
specifically  mentioned  categories  within  the  section.  In  effect,  the 
institution  must  be  an  incorporated,  charitable  institution  organized 
for  the  benevolent  aid  of  mankind. 

3.  To  come  within  s.3  If  1 2  ,  the  institution  must  be  supported  in 
part  at  least  by  public  funds,  which  means  funds  provided  by  federal, 
provincial  or  municipal  governments. 

4.  Under  both  s.3  If  1 1  and  s.3  j[12,  the  lands  or  buildings  must 
be  owned  by  the  institution  claiming  the  exemption.  If  the  lands 

cr  buildings  are  leased  by  the  institution,  no  exemption  is  allowed. 
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Machinery  and  Equipment,  Section  3  1fl7 

Under  s.3  1117,  all  machinery  and  equipment  used  for  the 
purposes  set  out  in  that  section  are  exempt  from  taxation  and  therefore 
are  not  to  be  considered  as  adding  taxable  value  to  the  land  even 
though  they  may  be  part  of  the  land  within  the  meaning  of  s.l(k). 

Most  of  the  judicial  decisions  on  this  section  have  been 
concerned  with  two  questions:  namely,  what  is  machinery  and  when  is 
machinery  used  for  the  purposes  of  manufacturing?  It  is  not  possible 
to  state  a  categorical  definition  or  test  as  to  what  constitutes 
machinery  and  when  machinery  is  used  for  manufacturing  purposes. 

This  is  because  of  the  large  number  of  manufacturing  processes 
that  are  carried  on  and  also  because  of  the  differences  in  the  nature 
of  the  processes  and  the  machinery  and  equipment  used  in  connection 
therewith.  If  any  definition  can  be  suggested  as  the  result  of  the 
cases  it  is  this.  For  the  purposes  of  s.l(k),  to  be 
classified  as  machinery,  there  need  not  necessarily  be  moving  parts. 
Machinery  has  been  very  broadly  defined  as  "the  means  or  appliance 
whereby  anything  is  kept  in  action  or  a  desired  result  is  obtained". 
Thus,  for  example,  a  gantry  crane  used  for  the  purposes  of  moving 
coal,  and  vats  used  for  processing  beer  or  aging  liquor  have  been 
held  to  be  machinery  within  s.3  1(17. 

Machinery  is  used  for  manufacturing  purposes  if  it  results 
in  the  production  of  articles  for  use  from  raw  materials,  by  giving 
these  materials  a  new  form.  The  machinery  for  whirh  an  exemption 
is  claimed  need  not  itself  produce  that  result  as  long  as  it  is  an 
integral  part  of  the  total  manufacturing  process. 

While  these  definitions  may  be  helpful,  it  is  suggested  that 
an  assessor  should,  when  faced  with  a  question  of  an  exemption 
under  s.3  1(17,  refer  to  the  cases  that  have  been  decided  under  the 
section  and  make  his  decision  by  analogy  to  these  cases,  bearing  in 
mind  that  his  conclusion  must  depend  ultimately  on  the  particular 
fa^t  situation  with  which  he  is  dealing. 
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1;  •  School  Support  --  The  Determination  of  a  Public  or 
Separate  School  Supporter 

Sections  19  to  22  of  the  Assessment  Act,  vhich  dealt  with  the 

1  support,  have  been  repealed  since  the 
concerned  with  school  support  (i.e.,  beyond 
ation  in  the  enumeration  and  supplying  it  in  "  - 

_  _  __  _  municipal  clerks  and  school  hoards).  The 

enumeration  section  of  The  Assessment  Act  (sec.  23)  suspended  by 
the  amendments  made  in  1971,  has  been  re-activated  and  re-enacted  to 
provide  for  a  fall  enumeration  as  called  for  by  The  Municipal 
Elections  Act. 

In  gathering  information  for  enumeration,  therefore,  it  is 
the  function  of  the  Assessment  office  to  determine  whether  a  person 
is  a  public  or  separate  school  supporter.  The  Separate  Schools  Act, 
R.S.O.  1970,  C.U30  (which  provides  for  both  Protestant  and  Roman 

Catholic  separate  schools)  sets  out  the  requirements  for  the  establish¬ 
ment  of  a  separate  school  and  the  method  by  which  a  person  can  become 
a  separate  school  supporter  (see  the  relevant  sections  in  the  list 
of  statutes).  Once  it  is  determined  that  a  person  is  a  separate 
school  supporter,  he  is  entitled  to  an  exemption  from  public  school 
rates.  Also,  under  The  Separate  Schools  Act,  the  tenant  whether  or 
not  he  is  the  owner  of  the  assessable  unit  has  the  option  of 
directing  where  the  school  rates  are  to  be  applied. 

In  making  the  decision  as  to  whether  a  person  is  a  separate 
school  supporter,  the  municipal  clerk  is  to  be  guided  by  the  index 
book -required  under  The  Separate  Schools  Act  (see  ss»  7  and  60),  which 
book  contains  information  respecting  those  persons  who  have  given  the 
prescribed  notice. 


The  most  common  problem  concerning  separate  school  support 
involves  the  question  of  who  is  a  separate  school  supporter  and  can 
thus  claim  to  direct  his  taxes  to  the  support  of  the  separate  schools. 


The  manner  in  which  the  problem  arises  is  best  illustrated  by  reference 
to  the  following  cases. 

In  the  case  of  Holmes  v.  Stiver,  [1934]  O.R.  645  (Ont.  C.A.) 
certain  lands  were  leased  jointly  to  a  husband  and  wife.  The  lands 
were  assessed  againsL  the  owner  and  both  the  husband  and  wife  as 
tenants.  The  wife  was  a  Roman  Catholic,  the  husband  a  Protestant, 
and  the  wife  desired  that  half  of  the  school  rates  payable  in  respect 
of  the  land  should  be  applied  to  separate  school  purposes.  She  gave 
notice  to  this  effect  as  required  under  The  Separate  Schools  Act.  Her 
claim  was  rejected  and  it  was  held  on  appeal  that  the  whole  of  the 
school  rates  should  be  applied  to  public  school  purposes.  The  court 
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referred  to  the  then  equivalent  of  the  present  s.63  of  The  Separate 
Schools  Act,  whereby  it  was  provided  that  where  land  is  assessed 
against  both  the  owner  and  the  tenant,  the  tenant  shall  be  deemed 
liable  for  the  school  rates  and  for  determining  whether  such 
rates  will  be  applied  to  public  or  separate  school  purposes.  The 
court  concluded  that  the  words  of  the  section  referred  to  "the"  tenant 
and  not  "a"  tenant.  As  the  wife  was  not  "the"  tenant,  or  "the  tenants", 
but  only  "a"  tenant,  she  was  not  entitled  to  direct  that  the  taxes 
be  applied  to  separate  school  purposes. 

This  decision  was  followed  in  the  case  of  Dudley  v.  Brantford 
(1963)  (Unreported  decision  of  Brant  county  judge).  Here  the  tax 
payer,  a  Roman  Catholic,  owned  property  jointly  with  another  person. 

He  claimed  to  be  able  to  direct  50  per  cent  of  the  school  taxes . 
to  the  support  of  separate  schools.  On  appeal  to  the  county  judge, 
his  claim  was  rejected.  Using  the  same  kind  of  reasoning  as  in  the 
Holmes  case,  the  court  referred  to  s.24(l)  of  The  Assessment  Act  and 
pointed  out  that  the  word  "owner"  as  used  in  that  section  means  "the" 
owner  and  not  "an"  owner.  It  is  for  "the  owners"  of  the  property  to 
specify  whether  the  taxes  are  to  be  directed  to  public  or  separate 
school  purposes,  and  since  the  taxpayer  in  this  case  was  only  "an  owner" 
he  was  not  entitled  to  invoke  the  provisions  of  s.63  of  The  Separate 
Schools  Act . 

The  difficulty  presented  by  the  above  decisions  was  overcome 
by  using  the  technique  employed  in  the  case  of  Nepean  Township  v. 

Hausen  and  Lynch,  [1967]  2  O.R.  331  (Ont.  C.A.).  In  this  case,  a 
husband  and  wife  who  owned  the  property  jointly  leased  the  property 
to  the  wife  for  a  definite  term.  The  court  held  that  under  these 
circumstances,  the  wife  was  'the  tenant"  for  the  purposes  of  assessment 
under  s.24(3)  of  1 he  Assessment  Act  and,  therefore,  was  entitled  to 
designate  the  destination  of  the  school  taxes  to  separate  school 
purposes.  This  case  has  been  followed  recently  in  the  decision  of  the 
Ontario  Municipal  Board  in  Lincoln  County  Separate.  School  Board  v. 

St.  Catherines  ,  (19b1))  0  .  M .  B . 


Summary 

While  the  precedang  discussion  hid  not  refer  to  all  of 
the  questions  that  may  ar  se  concerning  public  school  support,  the 
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most  common  problems  have  been  considered.  On  this  basis  the  following 
propositions  may  be  stated: 

1.  A  person 

may  be  assessed  as  a  separate  school  supporter  if 

he  is  either  mentioned  in  the  index  books  prepared 

pursuant  to  s.60  or  s.7  of  The  Separate  Schools  Act, 

or  if  he  states  to  the  assessment  commissioner  that  he  is 

Catholic  or  is  personally  known  to  be  a  Roman  Catholic 

by  the  assessor. 

2.  A  taxpayer  may  exercise  his  option  under  s.63  of 
The  Separate  Schools  Act  if  he  can  demonstrate  that 
he  is  liable  to  be  assessed  as  "the  owner"  or  "the 
tenant" 

e 

References 


Holmes  v.  St:iv,r‘r~>  [1934]  O.R.  645. 

Dudley  v.  brant  ford,  (1963)  unreported  decision  Brant  County  Judge. 
Nepean  Township  v.  Hansen  and  Lynch,  [1967]  2  O.R.  331. 

Lincoln  County  School  Board  v.  Hamilton,  1969  O.M.B.  (unreported). 


a  Roman 


61 


5 .  Business  Assessment,  Section  7  of  The  Assessment  Act 

The  Assessment  Act,  in  addition  to  providing  for  the  assessment 

and  taxation  of  real  property  in  Ontario,  also  provides  in  s.7 

for  the  assessment  and  liability  of  persons  for  business  tax.  The 

business  tax  imposed  is  a  tax  on  persons  rather  than  on  the  real 

property  itself  and  is  calculated  as  a  percentage  of  the  assessed 

value  of  the  land  used  for  business  or  commercial  purposes.  The 

percentage  that  is  applied  varies  according  to  the  nature  of  the 

business  activity  carried  on.  For  example,  a  person  carrying  on  the 

business  of  a  distiller  is  liable  to  a  business  tax  of  140  per  cent 

of  assessed  value;  a  manufacturer  60  per  cent  of  assessed  value,  a 

wholesaler  65  per  cent  of  assessed  value,  etc. 

There  are  two  questions  involved  with  respect  to  the 

application  of  s.7.  First  of  all,  it  must  be  determined  whether 

a  person  is  liable  at  all  for  business  assessment.  This  arises 

because  of  the  particular  wording  used  in  the  opening  paragraph  of 

s.7.  It  provides  as  follows: 

1)  Irrespective  of  any  assessment  of  land  under  this 
Act,  every  person  occupying  or  using  land  for  the 
purpose  of,  or  in  connection  with,  any  business 
mentioned  or  described  in  this  section,  shall  be 
assessed  for  a  sum  to  be  called  "business  assessment" 
to  be  computed  by  reference  to  the  assessed  value 
of  the  land  so  occupied  or  used  by  him  as  follows... 

There  then  follows  a  list  of  specific  categories  of  business  and  the 

applicable  percentages  to  be  applied  to  them.  Thus,  the  second  question 

is  to  determine  the  particular  category  within  which  a  person  comes, 

assuming  that  he  is  liable  for  business  assessment  under  the 

opening  paragraph  of  s.7.  This  arises  because  of  the  differing 

percentages  applicable  to  specific  categories  of  businesses  and  it 

is  only  logical  for  a  taxpayer  to  attempt  to  come  within  a  cetegory 

wherein  a  lower  rate  is  applied. 

Turning  first  tc  a  consideration  of  the  opening  paragraph 

of  s.7,  the  key  words  to  be  considered  are  "every  person  occupying 

or  using  land  lor  t'le  purpose  of  or  in  connection  with  any  business". 

Immediately,  it  may  be  said  that  not  every  person  using  land  for  the 

purpose,  of  carrying  on  a  commercial  activity  is  liable  to  business 

assessment.  The  provisions  of  s.7  are  not  to  be  read  literally  and. 
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in  general,  it  may  be  said  that  the  question  of  whether  a  commercial 
activity  is  liable  to  business  assessment  depends  upon  whether  the  activity 
is  carried  on  for  the  purposes  of  gain  or  profit.  This  test  must  be 
qualified  or  refined,  however,  because  there  have  been  cases  where  a 
person  or  organization  made  a  profit  and  yet  was  n°t  liable  to 
business  assessment.  The  better  test  to  be  applied  then  is  this.  Is 
the  dominant  purpose  for  which  the  activity  is  carried  on 
directed  to  the  making  of  a  profit  or  is  it  otherwise  so  that  the 
profit  is  strictly  fortuitous  or  incidental  to  the  main  purpose? 

In  applying  this  test,  it  is  necessary  to  consider  the  nature 
of  the  organization,  the  purposes  for  which  it  was  established  and 
the  particular  facts  concerning  how  it  carries  on  its  activities. 

The  fact  that  an  organization  makes  a  profit,  the  fact  that  it  may 
be  in  competition  with  other  similar  businesses,  the  fact  that  it 
employs  individuals  and  compensates  them  at  the  going  rate  does  not 
necessarily  mean  that  it  is  liable  to  business  assessment  if  its 
dominant  purpose  in  carrying  on  these  activities  is  other  than  for 
the  purposes  of  profit  or  gain.  Consider  some  of  the  judicial 
decisions  interpreting  the  opening  paragraph  of  s.7  as  illustrations 
of  how  this  test  has  been  applied. 

In  the  case  of  Ontario  Motor  League  v.  Toronto,  [1961]  O.R. 

78  (Ont.  C.A.)  the  issue  was  whether  that  part  of  the  operations  of 
the  Ontario  Motor  League  consisting  of  the  sale  of  motor  vehicle 
licenses  to  the  public  could  be  so  characterized  as  to  make  the  Motor 
League  liable  to  business  assessment.  The  Motor  League  had  been 
incorporated  as  a  non-profit  corporation  and  its  charter  specifically 
provided  that  it  was  not  to  be  carried  on  for  the  purpose  of  gain  to 
its  members.  Any  profits  were  to  be  applied  to  the  promotion  of  the 
objectives  of  the  corporation.  Membership  in  the  Ontario  Motor  League 
was  available  to  subscribers  upon  payment  of  an  annual  fee,  which 
membership  was  renewable  from  year  to  year  and  was  not  transferable. 

A  member  did  not  acquire  any  interest  in  the  property  or  assets  of  the 
League  and  could  resign  his  membership  at  any  time. 

The  court  held  chat  the  Motor  League  was  not  liable  to 
business  tax  even  though  part  of  its  operation  involved  commercial 
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activities.  The  court  reached  this  conclusion  by  analogizing  to 
an  earlier  decision  of  Rideau  Club  v.  Ottawa,  (1907)  15  O.L.R. 

118  (Ont.  C.A.).  In  that  case,  the  court  held  that  a  social  club 
was  not  liable  to  business  tax  because  the  word  "business"  meant  some¬ 
thing  "which  occupies  time,  attention,  capital  and  labour  for  profit". 
Since,  in  that  case,  the  club  was  organized  for  social  purposes 
and  the  convenience  of  its  members  rather  than  for  profit  or  gain, 
it  was  not  liable  to  business  assessment.  Equally,  since  the 
dominant  purpose  for  which  the  O.M.L.  was  maintained  was  for  the 
convenience  of  its  members,  it  did  not  carry  on  business  as  defined 
in  the  Rideau  Club  and  was  not  liable  for  business  assessment. 

A  similar  conclusion  was  reached  in  the  case  of  Physicians 
Services  Incorp.  v.  Sudbury,  [1961]  O.R.  683  (Ont.  C.A.).  P.S.I.  was 
an  incorporated,  non-profit  corporation,  whose  objectives  were  to 
provide  a  system  of  medical  care  on  a  non-profit  pre-payment  basis 
so  as  to  best  meet  and  serve  the  interests  of  those  receiving  and 
those  rendering  medical  services.  The  company  itself  provided  no 
medical  services  to  its  subscribers,  but  rather  was  the  in  between 
agent  of  patients  and  doctors.  In  fact,  the  company  showed  a  surplus 
on  its  operations  of  approximately  $4,000,000.  Notwithstanding  this, 
the  court  held  that  it  was  not  liable  to  business  assessment.  It 
reached  this  conclusion  by  a  consideration  of  the  nature  of  the 
company  and  the  purpose  for  which  it  carried  on  its  activities.  First 
of  all,  the  company  was  prohibited  under  its  charter  from  making  a 
profit.  Secondly,  it  was  not  organized  with  this  objective  in  mind, 
but  rather  to  provide,  certain  defined  services.  In  its  actual 
operations,  the  company  did  not  depart  from  its  non-profit,  service 
orieuccd  objectives.  The  $4,000,000  surplus  which  had  accumulated 
was  not  the  direct  result  of  a  conscious  attempt  to  make  a  gain, 
but  was  derived  from  a  fee  schedule  calculated  to  provide  a  large 
reserve  to  guard  against  the  possibility  of  special  demands.  In 
other  words,  given  the  purposes  for  which  it  was  incorporated,  given 
the  actual  operations  it  carried  on,  it  could  not  be  said  that  the 
company  was  carrying  on  a  business  within  the  meaning  of  s.7. 

A  third  example  is  the  case  of  Re  Osh aw a  Missionary  College 
v.  Oshawa ,  []964]  1  O.R.  307  (Ont.  C.A.).  In  this  case,  the  taxpayer, 
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a  non-profit  corporation  organized  for  the  purposes  of  carrying 
on  a  secular  and  theological  seminary,  owned  lands  and  buildings  part 
of  which  were  devoted  to  the  purposes  of  a  woodworking  plant  and  a 
book  bindery.  These  two  operations  employed  persons  who  were  not 
enrolled  in  the  college  and  also  employed  students  of  the  college  on 
a  part-time  basis.  Some  thirty  items  of  furniture  were  manufactured 
in  the  woodworking  plant  which  were  advertised  and  offered  for  sale 
in  the  open  market  in  competition  with  manufacturers  and  retailers  of 
similar  products. 

In  deciding  that  the  college  was  not  liable  for  business 
assessment,  the  court  pointed  out  that  the  fact  that  the  college 
was  in  competition  with  other  similar  businesses  was  not  the 
determining  factor.  Rather,  what  must  be  considered  was  the  real 
character  of  the  undertaking  or  activities,  which  in  turn  was  to 
be  characterized  by  the  dominant  or  preponderating  purpose  of  the 
enterprise.  Applying  this  approach,  the  court  held  that  the  wood¬ 
working  and  book  binding  operations  were  not  directed  to  the  purpose 
of  making  a  profit  or  es tablishing  a  commercial  organization,  but 
rather  to  teiich  and  promote  efficiency  in  handwork  as  part  of  the 
training  of  students  who  had  devoted  themselves  to  missionary  work. 

Finally,  there  remain  to  be  considered  two  contrasting 
cases  which  clearly  illustrate  the  application  of  the  above  stated 
test.  The  two  cases  are  Stouffville  District  Credit  Union  v. 

Stou f fvil le ,  [1966]  2  O.R.  139  (Ont.  C.A.)  and  Re  St.  Mary's 
Parish  (Kitchener)  Credit  Union  v.  Kitchener,  [1968]  2  O.R.  226 
(Ont.  H.C.). 

In  the  Stouf fville  case,  the  taxpayer  was  a  credit  union 
incorporated  under  the  Credit  Unions  Act,  the  ob] active  or  main 
purpose  of  which  was  to  assist  its  membership  by  providing  credit  for 
provident  and  productive  purposes".  The  credit  union  in  this  case 
was  not  limited  either  by  its  charter  or  bylaws  from  making  a  profit. 
In  reaching  the  conclusion  that  the  credit  union  was  liable  for 
business  assessment,  the  court  referred  to  the  Oshawa  Missionary 
case  and  stated  that  the  proper  test  to  be  applied  was  to  ask  the 
question:  what  is  the  preponderating  purpose  of  the  activities 
carried  on?"  Or,  to  put  it  another  way,  on  the  basis  of  the  facts 
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presented:  "what  is  the  prime  reason  for  the  existence  of  the  present 
organization"?  Applying  this  test,  the  court  was  able  to  determine 
that  the  predominant  purpose  was  for  profit  or  gain,  and  therefore 
the  credit  union  was  liable  to  business  taxation.  The  facts  which 
supported  this  conclusion  were  these.  Although  the  credit  union 
did  not  do  business  with  the  public  generally,  it  was  not  difficult  to 

become  a  member  of  the  union  and  in  fact,  it  had  increased  its  member- 

8  i  ® 

ship  from  227  to  583  in  one  year.  The  union  had  made  profits  from 
its  operations  and  had  distributed  these  profits  to  the  members  in 
proportion  to  the  amount  of  money  on  deposit  to  the  credit  of  each 
in  the  share  account,  rather  than,  for  example,  rebating  a  portion  of 
the  cost  of  loans  made  to  its  borrowing  members  in  proportion  to  the 
volume  of  business  transacted  by  each.  The  union  generally  advertised 
its  services,  did  not  mention  in  such  advertisements  the  requirement 
of  membership,  and  offered  to  pay  a  specific  rate  of  return  on 
deposits  made  with  it. 

On  these  facts,  it  was  reasonable  to  conclude  that  the  predominant 
purpose  of  this  credit  union  was  to  carry  on  business  for  profit  or  gain. 

On  the  other  hand,  the  court  in  the  St.  Mary's  Parish  case 
was  able  to  conclude  that  the  credit  union  there  was  not  liable  to 
business  assessment.  The  facts  which  distinguished  this  case  from 
the  S touf f vi 1 1 e  case  related  to  the  particular  activities  of  the  credit 
union.  First  of  all,  membership  in  the  union  was  limited  to  members 
and  adherents  of  certain  named  Roman  Catholic  parishes  in  the  area. 
Secondly,  the  credit  union  did  not  advertise  its  services  except 
insofar  as  it  published  notices  in  church  bulletins.  The  stated 
objectives  of  the  union  were  to  provide  low  cost  loans  to  its  members 
for  provident  and  productive  purposes  and,  in  furtherance  of  this 
objective,  the  credit  union  had  the  practice  of  paying  every  year 
to  its  member-borrowers  a  patronage  rebate  of  a  portion  of  the  interest 
which  they  had  paid  on  their  loans.  In  .light  of  these  facts,  the 
court  heid  that  the  predominant  purpose  for  which  the  credit  union  was 
organized  was  to  provide  loans  to  its  members  at  the  lowest  possible 
cost  rather  than  for  their  profit  or  gain.  This  being  so,  it  was 
not  a  business  within  the  meaning  of  section  7. 
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Summary 

1.  Under  s.7  of  The  Assessment  Act,  any  person  occupying  land 
for  the  purpose  of  or  in  connection  with  a  business  is  liable  for 
business  assessment. 

2.  The  words  of  s.7  are  not  to  be  read  literally  so  that 
not  every  person  who  is  carrying  on  business  is  liable  for 

business  assessment. 

3.  To  come  within  s.7,  it  must  be  shown  that  the  predominant 
purpose  of  the  activity  being  carried  on  is  for  profit  or  gain. 

4.  This  test  is  to  be  applied  by  considering  the  nature  or 
characteristics  of  the  operation,  its  stated  purposes  and  whether 
its  actual  operations  in  fact  conform  to  the  stated  purposes. 
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Specific  Categories  of  Businesses,  Section  7(1)  (a-j)  and  Section  7(2-10) 

Section  7  operates  by  designating  that  expressly  named  businesses 
pay  a  business  tax  calculated  on  the  basis  of  a  specified  percentage 
of  assessed  value.  Every  person  ("person"  is  defined  in  s.l(p)  who 
carries  on  business  within  the  meaning  of  the  opening  paragraph  of 
s.7  is  liable  for  business  assessment  at  the  applicable  rate.  If  the 
business  is  one  that  is  not  specifically  mentioned  in  s.7,  it  is 
still  liable  to  business  tax  by  the  combination  of  s.7(6)  and  s.7(l)(j). 

Section  7(1)  (j)  provides  that  any  business  that  is  not 
specifically  mentioned  shall  pay  tax  at  the  rate  of  30  per  cent  of 
assessed  value.  Section  7(6)  provides  in  effect  that  the  "ejusdem  generis 
rule"  (referred  to  earlier  in  the  discussion  of  the  exemption  granted 
for  institutions  under  s.3  1111  and  12)  shall  not  apply  for  the  purposes 
of  s.7.  In  other  words,  a  person  who  carries  on  a  business  not 
specifically  mentioned  in  s.7  cannot  argue  that  he  is  not  liable 
to  business  assessment,  nor  can  the  taxing  authority  argue  that  a 
person  carrying  on  a  business  not  specifically  mentioned  shall  pay  the 
same  rate  as  is  applicable  to  the  specifically  mentioned  business  to 
which  it  is  similar.  In  such  case,  the  applicable  rate  is  that 
provided  under  s.7(l)(j). 

At  this  point,  it  is  tempting,  if  not  highly  useful,  to 
go  on  to  a  discussion  of  the  meaning  of  each  of  the  expressly 
mentioned  categories.  This,  however,  is  an  impossible  task.  Because 
of  the  innumerable  cases  and,  more  importantly,  because 

each  case  involves  a  consideration  of  at  least  two  and  usually 
a  combination  of  three  or  four  of  the  subsections  in  s.7,  it  is 
extremely  difficult  to  isolate  and  suggest  an  operative  definition 
for  each  of  the  categories  of  businesses  expressly  mentioned.  It 
would  be  more  helpful  to  an  assessor  to  use  the  relevant  cases  as 
examples  and  apply  the  reasoning  and  conclusion  in  those  cases  in 
aid  of  any  determination  he  must  make  concerning  the  appropriate 
category  to  be  applied.  For  this  purpose,  a  list  of  cases  together 
with  an  indicat  ion  as  to  which  categories  were  considered  is  provided 
at  the  end  of  this  discussion. 

Continuing  then  with  the  general  discussion,  the  category 
of  manufacturer'  deserves  special  attention.  In  effect,  because 
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of  the  combination  of  s.7(l)(d)  and  s.7(8),  there  are  three  categories 
of  manufacturer: 

1.  manufacturer  proper 

2.  manufacturer/wholesale  merchant 

3.  mnnuf ac turer/retailer 

Section  7  ( 1 ) (d )  provides  that  a  person  carrying  on  the  business  of  a 
manufacturer  is  assessable  at  the  rate  of  60  per  cent.  Often  in  the 
course  of  a  manufacturing  business,  the  manufacturer  may  use  part 
of  his  premises  or  a  separate  premises  for  the  showing  and  sale 
by  wholesale  of  the  products  of  his  manufacture.  In  the  absence 
of  any  provision  to  the  contrary,  it  would  be  possible  to  assess 
those  premises  as  being  used  or  occupied  for  the  purposes  of  a 
wholesale  merchant  at  the  rate  of  75  per  cent.  To  avoid  any  doubts 
s.7(l)(d)  provides  that  "a  manufacturer  is  not  liable  to  business 
assessment  as  a  wholesale  merchant  by  reason  of  his  selling  by 
wholesale  the  goods  of  his  own  manufacturer."  In  effect,  then, 
this  section  recognizes  the  possibility  of  a  manufacturer/wholesale 
merchant  and  deems  such  a  person  a  manufacturer.  It  should  be  noted 
that  the  words  "on  such  land"  as  found  in  s.7(l)(d)  are  not  limited 
to  the  lands  upon  which  the  manufacturing  business  is  carried  on. 

The  manufacturer/retailer  involves  the  case  of  the 
manufacturer  who  establishes  retail  outlets  for  the  sale  of  his 
products.  Prior  to  the  enactment  of  s.7(8)  it  was  considered  in 
law  that  such  outlets  were  an  integral  part  of  the  business  of  a 
manufacturer  and  as  such  were  assessable  at  the  manufacturing  rate. 
Section  7(8),  it  is  suggested,  was  enacted  to  alter  the  law  to 
provide  that  where  a  manufacturer  also  carries  on  the  business  of 
a  retailer,  he  shall  be  assessed  as  a  retail  merchant  with  respect 
to  those  premises  used  for  retail  purposes. 

On  the  subject  of  business  assessment  for  retail  businesses, 
it  should  be  pointed  out  that  The  Assessment  Act,  1968  abolished  the 
specific  category  of  retail  businesses  which  now  come  within  s.7(l)(j). 
The  only  relevance  of  "retail"  is  in  relation  to  s.7(l)(c)  and  s.7(l)(e). 
Section  7(1)  (c)  provides  for  the  calculation  of  the  business  assessment 
rate  on  the  assessed  value  of  a  distribution  premises,  storage  or 
warehouse  premises  or  an  office  used  by  a  person  in  connection  with 
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the  business  of  selling  in  Ontario  by  retail  through  a  chain  of  more 
than  five  stores.  Also,  those  department  stores  or  retail  merchants 
selling  goods  or  services  through  a  chain  of  more  than  five  outlets 
may  come  within  s.7(l)(e),  particularly  if  the  dictionary  meaning 
of  "chain"  as  being  a  group  of  enterprises  or  establishments  linked 
together  under  a  single  ownership,  management  or  control,  is  judicially 
accepted . 

While  every  person  who  carries  on  business  within  the  meaning 
of  s.7  is  liable  for  business  assessment,  no  person  is  to  be  assessed 
with  respect  to  the  same  premises  under  more  than  one  of  the  categories 
in  s.7(l).  This  is  so  provided  in  s.7 (7).  In  the  situation  where 
more  than  one  business  is  carried  on  on  the  same  premises,  other  than 
a  manufacturer/retailer ,  the  person  is  to  be  assessed  for  business 
assessment  on  the  whole  of  the  premises  according  to  the  category 
in  which  the  chief  or  ponderat ing  business  falls.  There  is  no  one 
test  to  be  applied  in  determining  the  preponderating  business  being 
carried  on,  and  a  number  of  factors  should  be  considered  such  as 
the  volume  of  sales  of  each  business,  the  net  profit  derived  from 
each  business,  the  floor  space  devoted  to  each,  the  inventory  • 
referrable  to  each,  etc. 

Under  s.7 (a),  a  person  who  occupies  land  for  the  dual  purpose 
of  a  business  and  his  residence  is  liable  for  business  assessment 
only  on  the  assessed  value  of  that  part  of  the  premises  used  mainly 
for  business  purposes. 

Section  7(10)  provides  an  exemption  from  business  assessment 
for  persons  occupying  land  for  purposes  that  may  otherwise  be 
considered  a  business.  For  example,  rooming  houses,  apartment 
buildings,  farms,  market  gardeners,  nurseries,  apiaries  and  fur 
farms  are  all  exempt. 

finally,  mention  should  be  made  of  che  changes  in  the  196&-1969 
Assessment  Act  respecting  parking  facilities.  Under  the  previous 
legislation,  an  exemption  for  business  assessment  v/^s  granted  to 
employ e.rs  who  provided  free  parking  to  employees,  where  the  location 
of  the  business  made  it  reasonably  necessary  to  offer  this  benefit. 

This  exemption  has  now  been  abolished  and  s.7(2)  provides  that  an 
employer  is  now  to  pay  business  assessment  for  such  employee  parking 
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space.  The  rate  payable  under  s.7(2)  is  the  same  rate  provided  for 
persons  operating  car  parks  under  s.7(l)(i). 

Under  the  law  prior  to  1968,  shopping  centre  parking 
lots  were  not  assessable  for  business  tax.  Under  s.7(3) 
of  the  present  Act,  it  is  provided  that  all  tenants  in  a  shopping 
centre  are  now  to  be  assessed  for  business  assessment  related  to  the 
parking  area  in  proportion  to  the  amount  of  assessed  space  they  have 
rented  in  the  shopping  centre  premises.  This  tax  is  not  dependent 
on  occupation  by  the  tenants  and  they  are  to  be  assessed  as  if  they 
were  operating  a  free  car  park  for  those  using  the  shopping  centre. 

As  well,  s.7(3)  is  capable  of  being  interpreted  as  applying  to 
persons  carrying  on  business  in  a  group  of  premises  where  free  parking 
is  provided.  Thus,  for  example,  medical  clinics  or  small  neighbourhood 
shopping  centres  which  provide  free  parking  could  be  assessed  for  business 
assessment . 

References 

The  following  list  of  references  also  indicates  the 
particular  cetegories  of  businesses  considered  in  the  case.  Note 
that  the  word  "catch-all"  refers  to  s.7(l)(j)  (or  its  then  equivalent). 

Brenzil  v.  Walsh,  [1966]  O.W.N.  145  —  manufacturing  or  catch-all. 

Toronto  v.  Belding-Corticelli  Ltd.,  [1939  3  D.L.R.  73  —  manufacturing 
or  wholesale  merchant. 

Toronto  v.  Lever  Brothers  Ltd.,  [1942]  O.R.  421  —  manufacturing, 
retail,  or  catch-all. 

r_mp/Q  r i .  a_l  01 1  L  ?  ri  i  ted  v .  0 1  tawa  ,  [1943]  O.R.  341  —  retail  or 
maun f  ac  taring . 

Re  Mol  sons  Brewery  Ltd. _ v.  Toronto,  [1964]  1  O.R.  217  —  manufacturing, 

brewery,  or  catch-all. 

Canadian  Leaf  Tobacco  C  o  .  v_._  _Cjiat  hrnn .  [1944]  O.R.  '■  58  —  manufacturing, 
storage,  or  catch-all. 

Lob.law  Groceterias  Co.  v.  Toronto,  [19  36]  3  D.L.R.  346  —  distributing 
or  catch-all . 

Timmins  v.  Brewers  Warehousing  Ltd.,  [1962]  O.R.  536  —  agent. 


distributing  or  catch-all. 
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Brewers  Warehousing  Co.  v.  Markham,  [1963]  2  O.R.  79  —  distributing 
or  catch-all. 

Erie  Produce  Co.  Ltd,  v.  Lemington,  (1968)  unreported  decision  of 

Essex  county  judge  —  agent,  wholesale  merchant  or  catch-all 

Robert  Simpson  Co.  Ltd,  v.  Township  of  Teck,  [1953]  2  D.L.R.  809  — 
agent  or  catch-all. 

Orford  Cooperative  Co.  Ltd,  v.  Township  of  Orford,  (1953)  O.M.B. 

(unreported)  —  wholesale  merchant,  manufacturing,  catch-all 
or  preponderating  business. 

Robertsteel  Ltd,  v.  City  of  Hamilton,  (1954)  Wentworth  county  judge 
(unreported)  —  wholesale  merchant  or  catch-all. 
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III.  The  Appeal  System  and  Jurisdiction  of  the  Assessment  Tribunals 

to  Hear  Appeals  Relating  to  Assessment 

An  excellent  way  of  introducing  this  subject  is  to  quote 
from  the  paper  published  by  the  Assessment  Education  Branch  on 
'Assessment  Tribunals" 

"The  property  tax  is  a  tax  on  value.  However, 
owing  to  the  particular  nature  of  real  property  — 
immobility,  the  unique  location,  etc.  —  firm 
prices  cannot  be  established  and  the  value  of 
almost  any  property  can  be  a  matter  of  opinion. 

In  fact,  there  may  be  as  many  opinions  as  there 
are  people  involved... 

No  matter  how  sophisticated  and  accurate  the 
assessor’s  techniques  may  be,  no  two  parcels  of 
land  are  identical  and  there  may  be  individual 
factors  that  can  seriously  affect  the  market 
value  of  a  property.  The  value  estimate  is 
only  an  opinion,  and  oven  among  assessors 
and  appraisors ,  it  is  not  unusual  to  find  sharp 
differences  of  opinion  for  more  complex 
properties.  Even  if  everyone,  agrees  on  the 
approximate  value,  it  would  be  an  odd  coincidence 
if  their  valuations  were  identical. 

...To  complicate  the  problem  further,  all 
properties  must  be  correct  relative  to  each 
other  f the  principle  of  equitable  assessment] 
as  well  as  in  absolute  terms.  Taxes  are  levied 
on  every  dollar  of  assessment,  and  a  minor 
difference  in  assessment  between  two  similar 
properties  will  result  in  different  amounts  of 
taxes . 

It  is  obvious  that  if  equity  of  taxation  is  to 
bo  achieved,  the  taxpayer  must  have  ample 
opportunity  to  review  his  assessment  and  compare 
it  with  neighbouring  properties;  then,  if  he  is 
not  satisfied,  cal L  on  an  independent  third 
party  to  arbitrate  the  dispute  without  excessive 
cost  or  convenience  to  the  taxpayer. 

Ibis  is  a  fundamental  principle  of  a  free,  society 
that  all  assessments  should  be  open  to  scrutiny, 
and  that  every  citixen  should  have  the  right  to 
query  and  debate,  his  assessment.  He  cannot 
question  the  need  for  taxes,  since  the  revenues 
necessary  to  operate  public  services  must  be 
raised;  however,  he  can  disagree  with  the  assessor’s 
valuation,  which  determines  his  share  of  the 
total  taxes." 
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In  recognition  of  the  above-stated  propositions,  The 
Assessment  Act  provides  for  an  appeal  system  whereby  a  taxpayer 
who  is  not  satisfied  with  his  assessment  is  given  the  right  to 
challenge  it  by  resorting  to  the  appeal  procedures  under  the 
Act . 

The  Appeal  Procedures  and  Assessment  Tribunals 

Essentially,  there  are  two  procedures  that  a  taxpayer 
may  follow: 

1)  If  he  is  appealing  his  assessment  on  a  matter 
of  quantum  (that  is,  he  has  been  assessed  at  too 
high  or  too  low  a  sum)  or  that  he  was  wrongfully 
placed  upon  or  omitted  from  the  assessmen t  rolls , 

the  procedure  he  follows  is  this.  In  the  first 
instance  he  appeals  to  the  Assessment  Review  Court 
under  s.52  of  the  Act.  If  he  is  not  satisfied  with 
its  decision,  he  may  then  appeal  to  a  County  Judge 
under  s.55  (sitting  as  a  "persona  designata"  — 
that  is,  in  his  capacity  as  an  independent  third 
person  and  not  in  his  official  capacity  n^  a  county 
court  judge  appointed  under  s.96  of  the  British 
North  America  Act).  A  further  appeal  from  the 
decision  of  the  county  judge  may  be  brought  under 
s.63(l)  to  the  Ontario  Municipal  Board.  Finally, 
an  appeal  lies  to  the  Court  of  Appeal  under  s.63(8) 
from  the  decision  of  the  O.M.B. ,  but  such  appeal 
is  limited  to  questions  of  law,  or  the  cons truction 
of  a  statute,  municipal  bylaw,  or  any  agreement  in 
writing  to  which  the  municipality  concerned  is  a 
party  or  any  order  of  the  O.M.B. 

Under  s.65(l),  when  an  appeal  is  brought  to  any 
of  the  lower  assessment  tribunals  (that  is,  the 
Assessment  Review  Court,  county  judge,  or  O.M.B.) 
these  tribunals  have  all  the  powers  and  functions 
that  an  assessor  has  in  making  an  assessment.  In 
other  cords,  eac  i  appeal  is  by  way  of  "trial  de  novo", 


74 


that  is,  as  if  the  matter  was  being  heard  for 

the  first  time.  Further,  under  s.65(2)  the  decisions 

of  these  tribunals  are  final  and  binding  with  respect 

to  the  question  of  quantum  or  persons  wrongfully 

included  or  omitted  from  the  rolls  unless  further 

appealed  on  a  question  of  law  to  the  Court  of 

Appeal  (and  ultimately  to  the  Supreme  Court  of  Canada). 

A  person  disputing  his  assessment  on  either  of  the 
two  bases  set  out  above,  must  appeal  to  each  tribunal 
in  the  order  set  out  in  the  Act.  That  is,  he  must 
first  go  to  the  Assessment  Review  Court,  then  to 
the  county  judge,  then  to  the  O.M.B.,  and  finally 
to  the  Court  of  Appeal. 

2)  If  the  taxpayer  wishes  to  challenge  his  assessment 
on  some  grounds  other  than  quantum  or  wrongful  inclusion 
or  omission  from  the  rolls,  he  may  do  so  by  an 
application  by  way  of  originating  notice  of  motion 
to  the  Supreme  Court  or  County  Court  under  s.66  of 
the  Act.  An  appeal  lies  from  the  decision  of  these 
courts  to  the  Court  of  Appeal  under  s.66  (4).  The 
reason  for  this  dual  system  of  appeal  procedures  and 
the  meaning  of  "grounds  other  than  quantum  or  wrongful 
inclusion  or  omission  from  the  rolls"  will  be  discussed 
in  greater  detail  later. 


Time  Limits  for  Appeal 


It  is  important  to  note  that  the  Act  prescribes  definite 
time  limits  within  which  a  person  disputing  an  assessment  must 
appeal.  Ihese  time  limits  are  mandatory  and  if  not  complied  with 
the  taxpayer  is  barred  from  appealing  his  eissessment.  Ordinarily, 
under  s.j2(3)  of  the  Act,  a  person  has  14  days  from  the  date  of  the 
return  of  the  assessment  rail  to  file  his  notice  or  appeal  to  the 
Ass  i"'-  it.  iVv.iew  Court.  Ihis  requirement,  however  ,  must  be  considered 
in  M  ’ht  ot  the  recent  amendments  to  the  Act.  Under  s.Hb  ,  the  time 
limits  for  bringing  an  appeal  to  the  Assessment  Review  Court  under 
s  •  '’avC:  been  sunn  jaded  end  a  person  may  now  appeal  to  this  tribunal 
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at  any  time  up  to  October  31  in  any  year.  That  is,  a  person  now 
has  10  months  in  each  year  within  which  to  appeal  to  the  Assessment 
Review  Court.  Section  88  was  necessary  because  of  the  fact  that 
under  s .  85  there  will  be  no  assessment  rolls  prepared  or  returned 
until  1974.  Thus,  since  there  is  no  date  from  which  to  measure  the 
14  day  time  limit,  it  was  necessary  to  suspend  the  operation  of 
s.52(3)  until  such  time  as  new  assessment  rolls  are  prepared. 
Accordingly,  the  provisions  of  s .  88  are  to  apply  until  January  1, 
1974. 

Under  s.52(14)  once  the  Assessment  Review  Court  has  decided 
the  appeal,  all  parties  to  the  appeal  must  be  sent  a  notice  of  the 
decision  within  14  days.  Any  party  may  then  appeal  to  the  county 
judge  within  14  days  after  receipt  of  the  notice.  An  appeal  from 
the  decision  of  the  county  judge  to  the  O.M.B.  must  be  brought 
(under  s.63(5))  within  21  days  after  receipt  of  the  notice  of  the 
decision  of  the  county  judge.  An  appeal  to  the  Court  of  Appeal 
from  the  O.M.B.  is  governed  by  the  rules  and  regulations  passed 
pursuant  to  the  Ontario  Municipal  Board  Act  whereby  leave  to  appeal 
must  be  obtained.  Finally,  it  should  be  pointed  out  that  the  time 
limits  within  which  appeals  must  be  brought  refer  only  to  the  filing 
of  the  notice  of  appeal  and  not  the  time  within  which  the  appeal 
must  be  heard. 
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The  Jurisdiction  of  the  Assessment  Tribunals  —  Questions  of  Fact 

and  Questions  of  Law 

Earlier  in  this  paper,  it  was  pointed  out  that  The  Assessment 
Act  provides  for  two  appeal  procedures,  one  for  questions  of  quantum 
and/or  wrongful  inclusion  or  omission  from  the  assessment  rolls  (s.65(2)) 
and  any  other  question  relating  to  assessment  except  quantum  and  persons 
wrongfully  included  or  omitted  from  the  rolls  (s.66).  The  reason  for 
this  dual  system  has  its  basis  in  s.96  of  the  British  North  America 
Act.  Section  96  on  its  face  is  a  rather  innocuous  section  which 
provides  that  judges  of  superior,  county  or  district  courts  in  Canada 
are  to  be  appointed  federally.  However,  the  judicial  interpretation 
that  has  been  given  to  s.96  has  resulted  in  a  constitutional  separation 
of  powers  between  the  judiciary  and  provincial  administrative  tribunals. 
It  has  been  judicially  determined  that  the  effect  of  s.96  is  to  prevent 
a  province  from  conferring  upon  provincial ly-appointed  administrative 
tribunals  jurisdiction  to  decide  questions  that  are  normally  decided 
by  superior  courts,  (which  in  Ontario  would  be  the  Court  of  Appeal, 
the  High  Court  of  Ontario,  district  courts  or  county  courts). 

The  importance  of  this  interpretation  for  assessment  appeal 
tribunals  is  that  these  tribunals,  since  they  are  established  by  the 
Province  under  The  Assessment  Act,  do  not  have  jurisdiction  to  decide 
questions  of  law.  This  means  that  the  Assessment  Review  Court,  the 
county  judge  (because  he  is  sitting  as  a  "persona  designata"  and  not  as 
a  county  court  judge  under  s.96  of  the  British  North  America  Act),  the 
Ontario  Municipal  Board  t  (sitting  as  an  assess¬ 

ment  appeal  tribunal  under  he  Assessment  Act  and  not  as  a  s.96  court) 
cannot  decide  questions  of  1  i  abi  H  tj/ _to  assessment  or  taxation.  In 
other  words,  if  a  person  challenges  an  assessment  on  the  grounds,  for 
example,  that  certain  chattels  should  not  be  included  in  assessed 
value  under  s.l(h),  or  that  he  is  not  liable  to  business  tax  under  the 
opening  paragraph  of  s.7,  or  that  he  is  entitled  to  an  exemption  under 
s.3  (or  any  other  statute  granting  an  exemption),  the  matter  cannot 
be  decided  by  any  of  the  assessment  appeal  tribunals.  Rather,  it  must 
be  heard  by  a  supreme  or  county  court  judge  pursuant  to  s.66  of  the 
Act.  Section  66  applies  to  these  questions  of  liability  and  that  is 
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what  is  meant  by  the  words  "any  question  relating  to  the  assessment 
except  a  question  as  to  persons  alleged  to  be  wrongfully  placed  upon 
or  omitted  from  the  assessment  roll  or  assessed  at  too  high  or  too 
low  a  sum"  as  found  in  s.66. 

This  state  of  affairs  is  the  result  of  two  important  cases, 
Quance  v.  Ivey,  [1950]  O.R.  397  (Ont.  C.A.),  and  Toronto  v.  Olympia 
Edward  Recreation  Club  Ltd.,  [1955]  S.C.R.  454  (S.C.C.). 

In  Quance  v.  Ivey,  the  issue  was  whether  the  taxpayer,  who 
carried  on  the  business  of  growing  flowers  and  nursery  stock  for  sale 
was  exempt  from  business  assessment  under  The  Assessment  Act.  He 
was  assessed  and  appealed  to  the  lower  assessment  tribunals  who  upheld 
the  assessment.  On  appeal  to  the  Court  of  Appeal,  that  court  held 
that  none  of  the  lower  tribunals  had  jurisdiction  to  decide  this 
question.  The  reason  for  this  was  that  jurisdiction  to  decide  disputed 
questions  of  liability  to  assessment  had  always  been  exclusively 
vested  in  superior  courts  prior  to  Confederation  and  continued  to  be 
so  vested  in  such  courts  after  confederation  by  reason  of  s.96  of  the 
British  North  America  Act. 

This  decision  was  followed  in  the  Olympia  Edwards  case 
which  involved  the  question  of  whether  bowling  alleys,  which  were  not 
attached  to  the  land  other  than  by  their  own  weight,  were  part  of  the 
land  under  s.l(k)  and,  therefore,  were  to  be  included  in  determining 
assessed  value.  This, of  course,  raised  the  question  of  liability  to 
assessment  and  came,  squarely  within  the  decision  of  Quance  v.  Ivey . 

The  Court  of  Ho  vision  (the  equivalent  of  the  present  Assessment  Review 
Court)  an <  the  county  judge  held  that  the  bowling  alleys  were  not 
assessable.  On  appeal  to  the  Ontario  Municipal  Board,  the  Board  held 
that  it  had  no  jurisdiction  to  hear  the  question  and  the  Court  of 
Appeal  took  the  same  position.  When  further  appealed  in  the  Supreme 
Court  of  Canada,  that  court  followed  the  decision  in  Quance  v.  Ivey 
and  held  Lnat  since  the  question  was  one  of  liability  to  assessment, 
none  of  the  assessment  appeal  tribunals  including  the  Court  of  Appeal 
had  jurisdiction  to  decide  it. 

The  decision  of  Rand  J.,  dissenting  in  this  case,  is 
important  to  consider  insofar  as  it  can  be  used  to  explain  the  present 
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provisions  of  The  Assessment  Act  regarding  appeal  procedures.  He 
pointed  out  that  in  the  exercise  of  his  function  of  preparing  the 
assessment  rolls,  an  assessor  must  make  a  determination  as  to  the 
question  of  liability  to  assessment  or  taxation  of  any  property.  In 
so  doing,  the  assessor  is  performing  purely  an  administrative  function 
and  is  exercising  a  lay  judgement.  The  appeal  tribunals  in  reviewing 
this  lay  judgement  are  equally  performing  an  administrative  function. 

In  neither  case  are  the  assessor  or  the  assessment  tribunals  exercising 
a  judicial  function  and  none  of  their  decisions  are  final  or  binding. 

In  other  words,  Rand  J.  drew  a  distinction  between  "administrative" 
questions  of  law  and  what  may  be  called  "judicial"  questions  of  law. 

He  concluded  that  it  was  quite  proper  in  law  for  an  assessor  and 
assessment  appeal  tribunals  to  decide  questions  of  liability  to 
assessment  and  taxation  as  long  as  in  the  last  resort  there  is  provided 
in  Jhe  Assessment  Act  a  procedure  whereby  an  appeal  may  be  brought 
with  respect  to  these  questions  to  a  superior  court  which  has  jurisdiction 
to  make  a  final  and  binding  decision. 

The  majority  of  the  judges  in  the  Supreme  Court  of  Canada, 
however,  rejected  this  approach  reasoning  that  it  was  a  waste  of 
time  and  money  to  recognize  jurisdiction  in  the  assessment  tribunals 
to  decide  questions  of  liability  to  assessment  or  taxation  because 
they  could  never  make  a  final  and  binding  decision. 

It  may  be  said  that  the  present  provisions  of  The  Assessment 
Act  relating  to  appeals  seek  to  accomplish  what  was  suggested  by  Rand 

J.  in  the  c_l  yr.r  p  p _ Pd  wards  case.  By  s.65(3)  it  is  provided  that  the 

appeal  provisions  in  the  Act  arc  intended  to  establish  the  "administrative 
integrity"  of  the.  assessment  rolls  and  are  not  intended  to  affect  the 
right  oi  any  person  to  go  to  a  superior  court  on  any  question  relating 
to  assessment.  Section  66  of  the  Act  provides  for  the  right  of  a  person 
to  go  to  a  superior  court. 

lias,  it  could  be  argued  that  the  effect  of  the  combination 
ol  ss .  6 '3  <?-)  ,  65(3)  and  66  is  this.  The  assessment  appeal  tribunals 
have  exc lus ivc  and  final  and  binding^  jurisdiction  to  decide  questions 
of  quantum  or  wrongful  Inclusion  or  omission  from  the  rolls.  These 
tribunals  also  have  jurisdiction  to  decide  questions  of  liability  to 
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assessment  or  taxation,  but  only  insofar  as  it  is  necessary  for  the 
preparation  of  the  assessment  rolls.  Such  latter  jurisdiction  is 
not  final  and  binding.  Any  parson  has  the  right  to  go  to  a  superior 
court  under  s.66  to  have  the  question  of  his  liability  to  assessment 
or  taxation  finally  determined  by  such  a  court.  In  other  words,  it 
could  be  contended  that  with  respect  to  the  question  of  liability 
for  assessment  or  taxation  there  is  a  parallel  but  subordinate 
jurisdiction  in  the  assessment  tribunals  to  decide  this  question. 

Any  decisions  made  by  them  remain  in  effect  unless  challenged  by 
following  the  procedure  set  out  in  s.66. 

This  was  the  interpretation  given  in  the  recent  case  of 
Point  Blank  School  v.  The  Assessment  Commissioner  of  Metropolitan  Toronto , 
(1970)  an  unreported  decision  of  Henry  J.,  York  County  Judge.  In 
that  case,  where  the  taxpayer  was  claiming  an  exemption  from  taxation 
under  s.3  of  the  Act,  Henry  J.  held  that  the  county  judge  had 
jurisdiction  to  hear  the  appeal  although  his  decision  was  not 
final  and  binding.  He  reached  this  conclusion  on  the  basis  of 
his  interpretation  of  the  appeal  provisions  of  the  Act,  which 
he  considered  conferred  a  parallel,  but  subordinate  jurisdiction  on 
the  assessment  tribunals.  He  also  pointed  out  that  if  the  assessment 
tribunals  had  no  jurisdiction  to  decide  these  questions  at  all,  then 
neither  did  an  assessor,  with  the  result  that  there  would  have  to  be 
a  determination  by  a  superior  court  under  s.66  with  respect  to  each 
property  placed  on  the  assessment  rolls. 

However,  this  approach  has  not  generally  been  followed  and 
it  may  be  said  that,  notwithstanding  the  reasoning  of  Rand  J.  in  the 
Olympia  Rdwards  case,  or  Henry  J.  in  the  Point:  Blank  case,  the  proper 
interpretation  to  be  given  to  the  appeal  procedures  under  The  Assessment 
Act  is  that  the  assessment  tribunals  and  the  assessor  have  no  jurisdiction 
to  decide  questions  dealing  with  liability  to  assessment  or  taxation. 
Questions  relating  to  what  is  to  be  included  in  s.l(k)  for  the  purposes 
of  determining  assessed  value;  entitlement  to  exemption  from  taxation, 
liability  to  business  tax,  are  all  questions  of  law  which  are  beyond 
the  jurisdiction  of  the  assessment  tribunais  to  determine. 

But,  there  are  questions  of  law  and  there  are  questions  of  law. 

It  has,  for  examp1 e,  been  held  in  the  case  of  Louden  Railway  Commissioner 
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v.  Port  Stanley,  [1954]  O.R.  486  (Ont.  C.A.)>  that  a  claim  for  a 
refund  of  taxes  under  s.76(l)(b)  of  the  Act,  on  the  basis  that  the 
real  property  had  become  exempt  from  taxation,  is  properly  within 
the  jurisdiction  of  the  Assessment  Review  Court.  The  Court  of  Appeal 
in  that  case  said  that  although  the  Assessment  Review  Court  would 
have  to  determine  the  question  of  an  exemption  (that  is,  a  question 
of  liability  to  taxation) ,  that  determination  is  "incidental"  to  the 
relief  asked  for.  But  is  not  the  determination  of  original  liability 
to  taxation  also  "incidental"  in  the  sense  that  it  is  being  made  for 
the  purposes  of  preparing  the  assessment  rolls? 

More  important  to  this  discussion  is  the  question  of  the 
jurisdiction  of  the  Court  of  Appeal  under  s.63(8)  to  decide  questions 
of  law  on  appeal  from  decisions  of  the  lower  assessment  tribunals. 

The  judicial  decisions  with  respect  to  this  question  have  particular 
relevance  to  the  discussion  of  the  jurisdiction  of  the  assessment 
appeal  tribunals,  and  point  out  the  inconsistency  and  spurious 
distinctions  made  by  the  courts  in  interpreting  the  appeal  provisions 
of  The  Assessment  Act. 

The  matter  can  best  be  illustrated  by  reference  to  the 
kinds  of  fact  situations  that  most  commonly  arise.  It  will  be 
recalled  that  under  s.7  of  The  Assessment  Act,  it  is  necessary  for 
an  assessor  in  determining  business  assessment  to  ascertain  the 
specific  category  in  which  a  particular  business  falls.  In  order  to 
do  this,  he  must  interpret  the  meaning  of  the  relevant  statutory 
provision.  For  example,  before  an  assessor  can  decide  that  a 
particular  business  is  a  "manufacturing"  business,  he  must  first 
of  all  decide  what  is  meant  by  "manufacturing"  as  that  word  is  used 
in  s . 7 (1) (d)  .  Similarly,  in  an  appeal  from  the  decision  of  the 
assessor,  the  assessment  tribunal  must  also  perform  this  task.  To 
the  extent  that  the  assessor  or  assessment  tribunal  is  interpreting 
the  provision  of  a  statute,  they  are  deciding  a  question  of  law.  If 
the  decisions  in  Quance  v.  Ivey,  and  0Tympin_  Edwards  were  applied,  it 
would  follow  that  the  assessor  or  the  assessment  tribunals  have  no 
j ur is diction . 


However,  the  result  of  a  long  line  of  cases  have  decided  to 
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the  contrary.  In  these  cases  it  has  been  held  that  questions  such 
as  those  in  the  above  example  involve  questions  of  law  for  the  purposes  of 

an  appeal  under  s.63(8).  Further,  the  lower  assessment  tribunals  have 
jurisdiction  to  make  determinations  such  as  this  which  are  final 
and  binding  unless  appealed  to  the  Court  of  Appeal.  The  reasoning  that 
is  employed  is  this.  The  assessors,  in  their  administrative  function  of 
preparing  the  assessment  rolls  and  the  assessment  tribunals  in  the 
exercise  of  their  administrative  function  of  reviewing  their  lay 
judgement,  have  jurisdiction  to  decide  questions  of  law  that  are 
incidental  and  necessary  to  the  performance  of  these  functions.  Why 
the  same  is  not  true  of  questions  relating  to  liability  to  assessment 
or  taxation  remains  a  mystery.  The  courts  have  attempted  to  justify 
this  conclusion  by  drawing  a  distinction  between  situations  in  which 
the  taxpayer  is  contending  that  his  property  is  not  assessable  at 
all  (such  as  in  the  case  of  s.l(k),  s.3,  or  s.7)  and  where  the  taxpayer 
admits  he  is  liable  to  assessment,  but  disputes  the  classification 
within  the  Act  that  is  made.  Although  there  may  be  a  valid 
distinction  between  the  nature  of  the  issues  raised,  the  distinction 
in  law  is  purely  illusory  as  both  equally  involve  the  determination 
of  questions  of  law.  However,  the  courts  continue  consistently,  if 
not  blindly,  to  maintain  this  distinction. 
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Other  Relevant  Provisions  Relating  to  Assessment  Appeals  and  Jurisdiction, 

Section  67  of  The  Assessment  Act 

As  was  pointed  out  earlier,  anyone  who  wishes  to  appeal 
an  assessment  must  do  so  within  the  time  limits  stated  in  the  Act. 

It  is  possible,  however,  to  raise  a  question  relating  to  assessment 
other  than  by  resort  to  the  appeal  procedures  set  out  in  the  Act. 

This  is  done  by  bringing  a  "declatory  action"  which  is  an  ordinary 
action  commenced  by  a  writ  of  summons  in  a  superior  court  asking 
for  declaration  by  the  court  that  the  assessment  was  invalid.  Another 
method  of  challenging  an  assessment  is  by  way  of  one  of  the  "prerogative 
writs"  such  as  a  writ  of  "certoriari"  in  which  the  applicant  claims 
that  the  tribunal  made  a  wrong  decision.  Becuase  of  the  principle  of 
law  that  a  person  who  wishes  to  appeal  an  assessment  must  first  follow 
the  appeal  procedures  provided  under  the  Act,  actions  brought  by  way 
of  declatory  action  or  prerogative  writ  usually  involve  questions  of 
liability  to  assessment  or  taxation.  That  is,  because  the  assessment 
tribunals  have  no  jurisdiction  with  respect  to  these  questions, 
there  is  no  need  to  resort  to  them  first. 

Section  67  provides  that  no  action  or  other  proceeding  shall 
be  brought  beyond  the  time  limits  set  out  in  the  section.  Essentially 
the  time  limits  are  the  same  as  the  time  for  appealing  to  the 
assessment  tribunals.  The  problem  that  arises  under  s.67  is  whether 
these  time  limits  apply  so  as  to  prevent  any  action  or  other  proceeding 
from  being  brought  after  the  time  limit  has  expired.  The  argument 
against  this  conclusion  is  that  s.67  cannot  apply  to  prevent  any 
proceedings  brought  to  challenge  a  decision  as  to  liability  for 
assessment  or  taxation  because  there  was  no  jurisdiction  on  the  part  of  the 
assessor  or  assessment  tribunals  to  make  such  a  decision.  Since  such 
a  decision  is  invalid  in  law,  there  must  always  be  a  right  to  challenge 
it^  otherwise,  the  Province  could  accomplish  indirectly  what  it  cannot 
do  directly:  namely,  to  confer  jurisdiction  on  an  assessor  anti  assessment 
tribunals  to  make  these  kinds  of  decisions. 

The  result  of  the  cases  have  been  somewhat  inconsistent.  In 
the  cases  of  Agudath  Israel  of  Toronto  v.  Orillia,  [1962]  O.R.  305 
(Ont.  C . A. )  and  Toronto  Transit  Commission  v.  Toronto,  [1962]  2  O.R. 
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637  (Ont.  C.A.),  the  taxpayer  had  been  denied  an  exemption  under  s.3 
of  the  Act.  Since  the  time  limits  to  appeal  the  decision  had  expired, 
a  declatory  action  was  brought  for  a  declaration  that  the  taxpayer  was 
entitled  to  the  exemption  claimed.  In  both  cases,  the  court  held  that 
s.67  operated  to  bar  the  action  and  the  court  could  not  grant  the 
relief  claimed  even  though, on  the  facts  of  the  case,  the  taxpayer  would 
have  been  entitled  to  an  exemption.  In  other  words,  although  the 
assessor  had  no  jurisdiction  to  deny  the  exemption  because  the  taxpayer 
had  not  appealed  in  time,  his  decision  could  not  be  challenged. 

On  the  other  hand,  in  the  case  of  Trans  Canada  Pipelines  v. 
Township  of  MacCaulay,  [1963]  2  O.R.  41  (Ont.  C.A.),  the  court  held 
that  a  declatory  action  claiming  relief  from  a  decision  of  the  Court 
of  Revision  made  without  jurisdiction,  and  brought  beyond  the  time 
limits  in  s.67  was  not  barred.  The  jurisdictional  question  in  this 
case  arose  because  the  Court  of  Revision  failed  to  comply  with  certain 
notice  requirements  under  the  Act.  This  case  would  seem  to  be  in¬ 
consistent  with  the  two  decisions  referred  to  above.  However,  they 
may  be  reconciled  on  the  grounds  that  the  jurisdictional  question 
involved  in  the  Agaduth  Israel  and  T . T . C .  cases  was  different  than 
that  in  the  MacCaulay  case.  In  other  words,  just  as  there  are  questions 
of  law  and  questions  of  law,  there  are  also  questions  of  jurisdiction 
and  questions  of  jurisdiction.  The  better  approach  is  that  s.67  acts 
as  a  bar  to  all  actions  or  procedings  brought  to  challenge  assessment 
decisions,  but  which  are  not  commenced  within  the  specified  time 
limits.  This  is  so  even  though  the  particular  decision  challenged 
w as  made  without  jurisdiction. 

It  should  be  noted  that  by  virtue  of  recent  amendments  to 
the  Act,  the  time  limits  in  s.67  have  been  suspended  in  their  operation. 
Section  91  provides  that  an  action  or  proceeding  under  s.66  or  s.67 
disputing  liability  to  assessment  or  taxation  may  be  brought  at  any 
time.  However,  any  decision  may  affect  taxes  only  in  the  year  in  which 
the  action  is  brought.  Section  91  merely  recognises  the  effect  of 
s.91  whereby  there  will  be  no  new  assessment  rolls  prepared  until  1974. 
Since  the.  time  limits  in  s.67  are  dependent  upon  the  time  when  the  assess¬ 
ment  roll  is  completed,  it  must  cease  to  operate  for  the  time  being. 
Section  91  ceases  to  be  in  force  as  of  January  1,  1975. 
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Summary 

1.  Under  The  Assessment  Act,  there  are  two  appeal  procedures: 
one  for  appealing  quantum  or  wrongful  inclusion  or  omission  from  the 
rolls,  and  one  for  appealing  liability  to  assessment  or  taxation. 

2.  The  assessment  appeal  tribunals,  as  well  as  the  assessor 
have  no  jurisdiction  to  decide  questions  of  law  when  such  questions 
relate  to  liability  to  assessment  or  taxation. 

3.  The  assessment  appeal  tribunals  do  have  jurisdiction  to 
decide  certain  questions  of  law  in  the  exercise  of  their  administrative 
function  if  such  questions  do  not  involve  liability  to  assessment  or 
taxation. 

4.  Section  67  of  the  Act  bars  any  challenge  relating  to  an 
assessment  brought  beyond  the  specified  time  limits.  This  is  so  even 
if  the  decision  challenged  was  made  without  jurisdiction. 
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